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TOPICAL INDEX TO SUBJECT MATTER 


TEMENT 

Abatement of a suit, by death of sole complainant, does 
not operate to abate counterclaim for affiirmative 
equitable relief and doesn’t prevent prosecution of 
counterclaim although original suit be not revived. 
Intise v. Intiso 46 

There there are two suits involving substantially the 
same causes of action, issues, parties and relief a de- 
termination in one results in an equitable abate- 
ment of the other. Prashker v. N. J. Title Guar. & 
Trust Co. 

BORTION 

Cessation of pregnancy is not an essential element of 
the crime of abortion. State v. Sturchio 

Essential elements of criminal abortion are pregnancy, 
intent to produce a miscarriage and the use of in- 
truments or other means to produce a miscarriage. 
State v. Sturchio 

IONS 

In actions ex delicto, all damages sustained by one per- 
son by a single wrong constitute a single cause of 
action, and a separate action can be brought for 
each new unlawful act where there is more than 
ye. Feder v. Standinger ...... : 

DMINISTATIVE LAW 

A step forward in Administrative Law by Sylvester C. 
Smith, Jr. 

It is not a delegation of power for a Board to accept the 
standard set by an organization in which it has con- 
fidence instead of making its own standard and in- 
vestigation. Rothseid v. State Board 

DMIRALTY 

A finding of seaworthiness is usually a finding of fact 
which the Supreme Court ordinarily will not re- 
view. Mahnich v. Southern S. S. Co. 

Negligence of fellow servant in permitting use of de- 
fective rope in staging when other good rope was 
available does not affect or excuse obligation of 
owner to furnish seaworthy appliances. Mahnich v. 
Southern S. S. Co. 

Obligation to furnish seaworthy appliances is not ex- 
cused by fact that defect was in an article of con- 
sumable supply if such defect rendered appliance 
unseaworthy. Mahnich v. Southern S. S. Co. 69 

Where lower courts agree on facts and find as matter of 
law that seaman is not entitled to indemity, such 
conclusion of law is reviewable. Mahnich v. South- 
ern S. S. Co. 

DVERSE POSSESSION 

One who remains in possession of a structure, which 
projects over the boundary line for the statutory 
time, acauires title to that portion of the adjoining 
property covered by the structure. Scarcella v. As- 
colese 

To constitute adverse possession there must be an ac- 
tual physical possession and occupation of the prop- 
erty involved. Scarcella v. Ascolese 

ENCY 

Questions and answers by theatre manager and usher- 
ette in course of inquiry by manager as to cause of 
wetness of seat, held to constitute statements made 
in the execution of their agency and admissable 
against principal. Arenson v. Skouras 

Statements made by an agent in course of the business 
entrusted to him are admissable against the princi- 
pal. Arenson v. Skouras 

Where husband acts as agent of wife, he is bound by 
the same rules as other agents. Strong v. Strong .... 102 

In action for statutory penalty brought against a master 
for the unlawful act of his servant, the concurrence 
or assent of the master is not presumed, but must be 
shown. Zuest v. Ingra 

OHOLIC BEVERAGE CONTROL 

Approval of A.B.C. Commission necessary as a prere- 
quisite to a municipal ordinance regulating the sale 
of alcoholic beverages, need not be in any particu- 
lar form. Orange v. Cecere and Picone. 

Municipalities have the power to regulate the sale of al- 
coholic beverages notwithstanding the legislature 
has passed certain regulatory statutes on the same 
subject. Orange v. Cecere and Picone 

MONY 

In determining alimony to be awarded, the court may 
take into consideration, not only the husband’s 
property and income, but also his capacity to earn 
money from personal attention to business. Re: Hess 
v. Hess 

An infant child of second marriage is neither a necessary 
nor proper party in action between father and 
former spouse to enforce or reduce alimony order. 
Davis v. Davis 

Ordinarily reduction of alimony will not be granted 
when it appears there was an obstinate or neglectful 
failure to comply with the court’s order. Davis v. 
ete: PRE LE IRE ee Co ee SRE PR REE FD 128 

Alimony may be granted after a decree of divorce even 
if there was no provision for same in the decree. 
Rose v. Rose 

Chancery can and will grant alimony after final decree 
in a proper case though both parties be then non- 
residents. Rose v. Rose 337 


An annuity is a stated sum per annum payable unless 
otherwise directed. Paterson National Bank v. 


Where Court of Errors awards costs to appellant, it is 


error for lower courts to deny appellant's applica- 
tion to have same taxed. Murch v. Maier 

Appellate Court, in reversing a judgment, should not 
order final judgment unless the error found deter- 
mines the merits. Arenson v. Skouras 

Supreme Court will reverse findings of lower courts 
where there are no facts in proof to sustain the 
judgment. Loriano v. Greenfield 

A- “pellate court should dismiss appeal’only in case of 

ck of jurisdiction or defective procedure: in other 


cases, where decision is on the merits, proper course 
is to affirm, reverse or modify the judgment below. 
Borneman v. Liquori and Gennareili 

Finding of fact by trial court, where a fact questioned is 
presented, is impregnable on appeal. Schmidt v. 
Lemmerz 

Supreme Court will not review decisions upon questions 
of fact but will look only to see if there is any legal 
evidence upon which the judgment below may rest. 
Schwartz v. Langar Transport 

Alleged errors in admission or exclusion of evidence are 
not ground for reversal unless they injuriously af- 
fected substantial rights of the appellant. Carlotz 
OE, IO, andi c td ncinns casdwaginesancaceewcenees 270 

An objection to evidence made without stating the 
reasons is not available on strict writ of error. New 
Jersey v. Barts 

The failure to charge a proposition, though applicable to 
the facts, cannot be the basis of error without a re- 
quest so to charge. New Jersey v. Barts 

Assignments of errors on a strict writ of error must be 
supported by a proper bill of exceptions. State v. 
Monia & Sefchik 

On appeal on entire record burden is upon appellant to 
produce and submit the entire record. State v. 
Monia & Sefchik 

Grounds of appeal whether in civil or criminal cases, 
should specifically point out judicial action com- 
plained of, and in case of rulings on evidence, 
should state the name of the witness, and the ques- 
tions or answers objected to. State v. Hogan 

An appeal may be dismissed for luck of diligence in its 
prosecution. Giordano vy. Asbury 

In the absence of anything in the record to the con- 
trary, a fact found by the trial court is presumed 
to rest on competent proof. Path v. Boehm 

Appellate court will assume a finding of fact that will 
support the judgment. Path v. Boehm 

Any error alleged in the granting of a new trial may be 
reserved as a ground of appeal after final judgment. 
Farmland Dairies v. Van Tol 

Appeal will not lie in any case until final judgment is 
rendered. Farm Dairies v. Van Tol 


APPOINTMENT 


A power to appoint by will cannot be exercised by deed 
or otherwise in the lifetime of the holder of the 
power. Fidelity Union v. Parfner 


ARBITRATION AND AWARD 


Appellate Court will not review the evidence submitted 
to the arbitrator as to its sufficiency. Fagliarone v. 
Consolidated Film 


ASSIGNMENTS 


Acts of part performance by the assignee of a contract 
for the sale of land may be sufficient to entitle the 
vendor to specific performance against the assignee. 
Westervelt v. Ciarletta 

Assignment or pledge made prior to an attachment 
takes precedence over the attachment. Fidelity 
Union v. Guaranty Trust 

Beneficiary of trust can transfer his interest whether it 
is vested or contingent, present or future. Fidelity 
Union vy. Guaranty Trust 


ASSOCIATIONS 


A voluntary association may discipline or expel a mem- 
ber but must do so in accordance with the laws of 
the association. Walsh v. International Alliance 

Ordinarily, when disciplined, a member of a voluntary 
association is bound by proceedings taken within 
the association to which he assented by becoming a 
member. Walsh v. International Alliance 


ATTACHMENT 


The test whether a person is a non-resident within the 
meaning of the act is whether he has an abode in 
this state at which a summons might lawfully be 
served under the Practice Act. Atanasio v. Silver- 


Assignment or pledge made prior to an attachment 
takes precedence over the attachment. Fidelity 
Union v. Guaranty Trust 


ATTORNEY AND CLIENT 


If one assumes to give legal advice and counsel the 
legal attributes of attorney-client relationship apply 
even though there be no formal agreement and the 
services are rendered gratuitously. Shoup v. Dow- 
sey 

In business dealings between attorney and client the 
law requires perfect good faith, absence of infiuence, 
the imparting of full information and disinterested 
advice on the part of the attorney as well as com- 
plete knowledge and freedom of action on the part 
of the client. Shoup v. Dowsey 

Burden is on attorney to show he fulfilled all the re- 
quirements of fair dealing with his client and fail- 
ure to do so results in invalidity of the transaction 
on the ground of constructive fraud. Shoup v. Dow- 
sey 78 

Where an attorney has a financial interest averse to his 
client the court leans most strongly against the at- 
torney. 536 Broad St. Corp. v. Valco Mtg. Co. ...... 318 

Attorney owes duty of full disclosure of any interest he 
has or acquires adverse to his client. 536 Broad St. 
SND: SVE MI WRG ve tescascdscesectetsencetaexan 318 

The duty of fairness and good faith arising from the 
relationship of attorney and client continues so long 
as there is a possibility of the attorney using confi- 
dential knowledge at the expense of the client. 536 
Broad St. Corp. v. Valco Mtg. Co. ............esse00e 318 


ATTORNEY’S FEES 


Attorney’s lien for fees is cognizable in the Orphan’s 
Court. Re: Estate of Archdeacon 80 

Attorney’s lien attaches to decree though he may not 
have procured same if he has rendered the services 
for which he was retained. Re: Estate of Archdea- 


BANKRUPTCY 


Gift of war bonds made while insolvent is void under 
Bankruptcy Act and bonds become part of bank- 
rupt’s estate. Re: Matter of Armstrong 

To restore a debt discharged by bankruptcy there must 
be a subsequent clear unequivocal promise to pay. 
McDermott v. Sulkin 

Where creditor had actual knowledge of debtor’s bank- 
ruptey in in time to avail herself of benefits of the 
law, the debt is extinguished by the discharge even 
though the claim was not listed in the schedules. 
McDermott v. Sulkin 
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Fees in Reorganization Proceedings by Samuel Willis- 
1 


ton 

raygulent statements which result in the renewal of 
an existing loan and the lending of additional 
money affect the entire sum due and not merely the 
increase, so as to render the entire debt undis- 
chargeable in bankruptcy. Personal Finance v. Sny- 
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BAR EXAMINATIONS 
Attorneys Examinations, April, 1944 
Attorneys Examinations, October, 1944 
Counsellors Examinations, April, 1944 
Counsellor Examinations, October, 1944 


BONDS 
Where a building contract provided that a part of the 
payment should be withheld until completion, a re- 
lease executed by a subcontractor in order to secure 
final payment to the general contractor, releases the 
surety on a public work bond. Brooks-Wright v. 
Maryland Cas. Co. 


BROKERS 
In the absence of agreement to the contrary, a broker is 
entitled to his commission when he produces a cus- 
tomer able and willing to buy on terms satisfactory 
to the owner. Surowiec v. Dirck 
BUILDING & LOANS 


Assignee, in due form, for value and without notice, is 
entitled to proceeds of shares of B. & L. stock as 
against one having only an equitable claim thereto. 
Paquannock v. Pritchard 

Certificates of shares of a Building & Loan may be 
transferred only by delivery of the certificate with 
an endorsement thereon or by delivery with a sep- 
arate written assignment signed by the owner, Pa- 
quannock vy. Pritchard 

CERTIORARI 


Court will not weigh the evidence in reviewing a civil 


or quasi-criminal adjudication. State Board v. Cole- 


man 
As a general rule, certiorari will not be allowed until 


the remedies provided before statutory tribunals_ 


have been exhausted. Jamoneau v. Newark 

Writ will issue to determine effect of rules of the Board 
of Education where there is a reasonable question as 
to same. Fraser v. State Board of Education 

Writ of certiorari granted to determine rights of tenure 
teachers under existing salary increment schedules. 
Fraser v. State Board of Education 

The court will not review the reasons, statements or 
conclusions of the lower tribunal but concerns itself 
only with the propriety or validity of the final re- 
sult. Vesey v. Driscoll 

CHANCERY PLEADING & PRACTICE 


A counterclaimant may annex to his counterclaim in- 
terrogatories founded on statements therein, Fidel- 
ity Union Trust Co. v. Sayre 

The matter of joinder of controversies is subject to the 
discretion of the court which may be exercised by 
granting a separate hearing or striking the cause 
of action. Fidelity Union Trust Co. v. Sayre 

A defendant may counterclaim any equitable cause of 
action against the complainant. Fidelity Union Trust 
Co. v. Sayre 

The Chancery Court has jurisdiction to entertain a suit 
between non-residents arising out of a contract 
executed in another state. Quigley Co. v. Asbestos 
Limited 

An application to open a decree in the Court of Chan- 
cery is addressed to the discretion of the court. 
Wiktorowicz v. Stesko 

Abatement of a suit, by death of sole complainant, 
does not operate to abate counterclaim for affirma- 
tive equitable relief and doesn’t prevent prosecu- 
tion of counterclaim although original suit be not 
revived. Intiso v. Intiso 

Where objection to bill is on ground that there is ade- 
quate remedy at law, objection may be made by 
motion to strike before answer, as defense in 
answer, or as motion to dismiss at final hearing be- 
sen testimony is taken. Aetna Life Ins. Co. v. Lind- 
ey 

Defendant cannot move to strike the bill after he has 

led answer. Aetna Life Ins. Co. v. Lindsley 

While penalties and forfeitures are not favored, some 
equitable ground of avoidance must be shown be= 
fore equitable relief can be granted. Re: Goldberg’s 
Corp. v. Goldberg Realty 

A Court of Chancery is not vested with arbitrary pow- 
ers; its jurisdictoin is limited by well established 
principles. Re: Goldberg’s Corp. vs. Goldberg Real- 


ty 
Applications to reopen default decrees may be made by 
petition and order to show cause. Kaffitz v. Claw- 


On application to reopen or vacate decree, a probable 
defense must be disclosed as well as a ground for 
reopening. Kaffitz vy. Clawson. 

Where a bill raises various questions of constitutional- 
ity and governmental rights, the sufficiency of the 
bill will not be determined on a motion to strike 
but will be reserved for final hearing. Borough of 


78 


Wallington v. Tube Reducing Corp. ..............+5 126 


A bill in Equity cannot be struck as sham. Borough of 
Wallington v. Tube Reducing Corp. 

Discovery in aid of execution on a Chancery money 
decree should be by petition or other dependent 
action in the original suit and not by separate bill. 
Applegate v. Applegate 

A decree of dismissal of a bill in Chancery will not, 
under the proofs in this case, be opened after the 
lapse of more than six years. Mathews v. American 
Tobacco Co. 

A decree which is outside the jurisdiction of the Court 
may be vacated at any time. City of Garfield v. 
Feier 

Chancery has no jurisdiction to enjoin a summary pro- 
ceedings by a landlord to dispossess a tenant unless 
some equitable right or defense is involved. Ran- 
kin v. Homestead Golf 

Where the Orphans’ Court has already entertained jur- 

isdiction, the seizure of jurisdiction by Chancefy is 

discretionary and normally evolves from some 
special cause or reason. Schaeffer v. Daniels 
(Continued on next: page) 
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Where Orphans’ Court has already enterteined juris- 
diction over a trust and bill is then filed in Chan- 
cery to assume jurisdiction, Chancery will not, over 
objection, determine the question on-order to show 
cause. Schaeffer v. Daniels 

A court has inherent power to protect itself and liti- 
gants against harassing and vexatious litigation and 
abuse of process. Mosholie v. River Edge Estates ... 

Application to intervene made after decree, or after 
hearing and before decree, must disclose a very 
meritorious defense and comply with the require- 
ments of a petition for rehearing. Mosholie v. River 
Edge Estates 

A trespass will not be enjoined where the right to pos- 
session is in question unless exceptional equities 
exist. Brown’s Mills Land Co. v. Pemberton 

Equity will not try question of legal title or right to 
possession. Brown's Mills Land Co. v. Pemberton ... 

Where there are two suits involving substantially the 
same causes of action, issues, parties and relief a 
determination in one results in an equitable abate- 
ment of the other. Prashker v. N. J. Title Guar. & 
Trust Co. 

He who seeks equity must do equity. Blachowski v. 
Blachowski 

Chancery has jurisdiction to enjoin an impending act 
where the financial loss would be great if that act 
were done. Stirling Distributors v. Keenan 

The Chancellor may determine questions of legal title to 
lands which arise in a cause properly in equity and 
are necessary to resolve the matter in issue. Barcus 
v. Blanchard 1 Stet 

<HATTEL MORTGAGES 

Affidavit of consideration recited loan of $1,000, $8,000 
cash and $2,600 on “escrow agreement”, held it is 
immaterial whether there was in fact an “escrow 
agreement” so long as the $2,000 was withheld on 
conditions and subsequéntly paid to the mortgagor. 
Mantel v. Landau . 

CHATTELS 

Chattels annexed to a building by their owner to carry 
out the purposes for which the building was erected 
with the intent of permanently increasing the value 
of the chattels and the building become a part of the 
realty even though they may be severed there- 
from without damages. Arco Co. v. Hawthorne Fuel 
& Ice, Inc. .. 

CIVIL RIGHTS 

Statute Comment ’ 

It is unlawful for Boards of Education to ‘exclude chil- 
dren from any public school on the ground that 
they are of the negro race. State v. Board of Edu- 
cation 

A barber shop is not one cf the public places subject 
to provisions of the Civil — Act. Wilhelmsen 
v. Otis Elevator Co. , < 

CIVIL SERVICE 

County Tax Board has authority to remove its secre- 
tary for cause but has no authority to suspend him. 
Vanderbach v. Hudson County Board of Taxa- 
SD deducwldlces dqsteuneexieuness ? 

Where office hol der abandons his offic “e, 
pend or remove him is unnecessary. 
Hudson County Board of Taxation 

In the interest of economy the head of a department 
in a Commission governed town may discharge un- 
needed employee. Taaffe v. Neil 

COMMON CARRIERS 

When carrier makes contract to collect on delivery it 
becomes an agent and for breach of its duty in col- 
lection of the price is liable for whatever it would 
have collected if the duty had been fulfilled. Penick 
v. Triple .. 

COMPETENCY 

Order of Juvenile Court committing one to hospital for 
insane raises rebuttable — of incompet- 

ency. Leick v. Pozniak ..... gaanaeregsaneenuatae ns 

Test of competency is whether ‘the person possessed 
sufficient ability to understand in a _ reasonable 
manner, the nature and effect of the business he 
was transacting. Leick v. Pozniak .. 

Held, on facts, though mortgagor was at a time i in hos- 
pital for insane, she was not cuca Leick v. 
Pozniak 

Proof of attempted suicide is insufficient to make out 
a case of insanity. Oswald v. Seidler 

The test of incompetency is whether the person possess- 
ed sufficient ability at the time of the act in ques- 
tion to understand, in a reasonable manner, the 
nature and effect of his act or the business he was 
transacting. Oswald v. Seidler 

Commitment under R.S. 30:4-30 is evidential of incon 
petency. Oswald v. Seidler 

The presumption of law is in favor of competency and 
the burden of proof is on him who denies it. Oswald 
v. Seidler 

CONDEMNATION 

Federal Government condemned and took lands on 
which taxes had been assessed, held, taxes should 
be apportioned to the date of wend U. S. v. Edge- 
water, et als ..... ; 

CONFLICTS 

The courts of one state can inquire into the jurisdic- 
tional facts necessary to confer jurisdiction on the 
courts of a sister state. In re Melnick 

The law of the contract is the law by which the parties 
intended it to be governed unless its enforcement 
would be contrary to the public policy of the forum. 
Shotwell v. Dairymen’s etc. 

The substance of any common or statute law of another 
jurisdiction to be relied on in our courts must be set 
forth in the pleadings. Moskowitz v. Public Ser- 
vice. 

Where a transaction is governed by a foreign law and 
that law is not pleaded and proved, the presump- 
tion is that it is the same as the common law of 
N. J. Semler & Gaims v. Schmicker 

CONSTITUTIONAL LAW, 

Issuance by O.P.A. of temporary suspension order for 
violation of ration order is not unconstitutional ex- 
ercise of judicial power since such order is remedial 
and not punitive. Perkins v. Brown 

It is not the function of the Supreme Court to award 
what would be tantamount to a preliminary injunc- 
tion against action by the legislature. Borg v. 
Board 

Service upon non-residents extra-territorially by regis- 
tered mail held constitutional and proper service 
under “Blue Sky” law. Wilentz, Attorney General 
v. Edwards, Roberts and Baird 

Statute providing for investigation of security deal- 
ers and dealings by Attorney General held consti- 
tutional. Wilentz, Attorney General v. Edwards, 
Roberts and Baird 

RS. 2:32-179 authorizing orders to pay out of income 
received from Federal government, held constitu- 
“tional. Bell v. Radford,. 
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Where it appears petitioner in Nevada divorce did not 
establish a residence in Nevada with intent to re- 
main, Nevada decree is not entitled to full faith 
and credit. In re Melnick 

RS. 2:164-1 providing that possession of stolen properiy 

* within one year from date of stealing “shall be suf- 
ficient evidence to authorize conviction . . .” held 
constitutional. State v. Todars ..........-....-+.+++- 

Habitual Criminal Act held constitutional. Re: Paulo 
Caruso 

Legislation will be upheld if its unconstitutionality is 
in anywise doubtful. Wilentz v. Hendrickson 

Legislature cannot do by indirections what it cannot- 
do directly. Wilentz v. Hendrickson ................ 221 

The State cannot give up a vested right except for a le- 
gal, equitable or moral consideration. Wilentz v. 
NE cc nnddacannndscdacenpanaucbes ikatannsé 

Railroad tax compromise statutes held unconstitution- 
al. Wilentz v. Hendrickson 

War Power, Executive Power and the Constitution. 

The legislature has the power to provide for the re- 
moval of officers from statutory offices and for the 
machinery thereof. State ex rel Finnigan v. Mill- 
er 

Township Board of Education resolution appropriating 
money, part of school fund, for transportation of 
pupils to and from parochial schools, held uncon- 
stitutional. Everson v. Board of Education, Town- 
ship of Ewing ... 

CONSTITUTIONAL REVISION 

Thoughts on the Judicial Article of the Proposed New 
Constitution in New Jersey, by Aaron Marder 

Text of proposed constitution relative to the judici- 
ary . 

Suggestions ‘for improvement of new constitution sub- 
mitted by State Bar Committee 

Judiciary provisions of proposed constitution as ap- 
proved by Legislature 

State responsibilities—Looking Forward by 
Edge 

An answer to Miss Dillon’s Views on proposed new 
constitution 

Practical difficulties in administering justice under the 
present constitution by Hon. Richard Hartshorne ... 

Useful reflections on the constitution election, by Wal- 
ter J. Bilder . 389 

CONTRACTS 
Parties to a contract may not 
breach. Suburban v. Mollica 
An agreement which is ambiguous and uncertain is not 
capable of being enforced. Weiss v. Max 
An oral agreement to divide an estate which contra- 
venes the terms of the will, is contrary to law and 
public policy. Weiss v. Max 
Parol evidence is not admissable to alter or vary the 
terms of a written contract. N.Y. Sash & Door v. 
Wational Tlawmen Ge FOG on cscccccccsscsccsenesscnacs 
Where the terms of a contract are unambiguous, the 
construction and effect of the contract are matters 
of law for the court and not questions for the jury. 
N. Y. Sash & Door v. National House & Farms .... 
Where contract called for lump sum sale it was error to 
allow evidence of mistake in calculation. N. Y. Sash 
& Door v. National House & Farms 
law of the contract is the law by which the parties 
intended it to be governed unless its enforcement 
would be contrary to the public policy of the forum. 
Shotwell v. Dairymen’s etc. ..... 
A written contract merges within it ‘all prior negotia- 

tions and cannot be varied by parole evidence. 

Eagle v. Star Dress Co. ... 

An agreement to make a will must be established by 
clear, cogent. convincing evidence. Hendershot v. 
Hendershot 
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Rice vernment contracts 
last war _ Harold M. Nitto . 
A meeting of ‘the minds is necessary to ‘the creation of 
a contract. Berrien v. New York Life Ins. Co. 
The mere fact that an illegal contract has been entered 
into will not necessarily defeat an action to recover 
value of goods furnished thereunder. Allen v. 
Ce ymmercial et ee oe deinen acasetaeen aa 
. Federal orders limiting the sale of new cars and 
parts did not render a contract of employment of a 
general manager of a new and used car sales agency 
and a parts and service department so impossible of 
performance as to terminate the contract. Ryan v. 
Brown Motors . ; 
Policy insuring “property of insured or held in trust 
on commission or otherwise, for which the insured 
may be “liable” held not to give any rights to any- 
one but the named insured. London Assurance v. 
Bigeleisen 
Third parties have no claim under an insurance con- 
tract unless the parties making the contract intend- 
ed it to be for their benefit. London Assurance v. 
NED: -c2555 scan cneesee meal sasdiaueencdendtenaess 
Extension of time to principal debtor and extension of 
duration of agency of principal debtor is valid con- 
sideration for a guarantee of the debtor’s past in- 
debtedness. National Fire v. Yudenfriend, et al .... 
A resolution of a City Commission, signed. by the Com- 
missioners is a sufficient note or memorandum to 
satisfy the Statute of Frauds. Peejay — v. — 
PEE. « . Vadegstaaecananed anaes swede saree eee 
CONVERSION 
Where retailer's goods are converted and they cannot be 
replaced on wholesale market, basis for damages 
is the retail market value. Zemel v. Commercial 
Warehouses .. 
The measure of damages for conversion is the market 
value of the goods at the time of conversion with 
interest from that date. Arnold v. Hamilton Inv. 
Co. ; 
In action for conversion of an instrument evidencing 
a debt, the measure of damages is the value of the 
property converted, and the face value is prima 
facie its actual value. Arnold v. Hamilton Inv. 
DE cn dames didaa one acd de cee WES GRA hae cannon 
CORPORATIONS 
Corporation has power to change preferred stock into 
common stock, but it does not have the power to 
destroy cumulative portion of contract of preferred 
stockholders to be paid their dividend arrears. 
Wessel v. Guantanamo 
The right to maintain an action against a foreign cor- 
poration authorized to do business in this state, is 
not limited to causes arising out of the transaction 
of business in this state. Quigley Co. v. Asbestos 
Limited 
Liability of holders of unpaid stock of insolvent corp- 
oration is to pay only so much as is needed to satis- 
fy the corporate debts and administration expenses. 
SNE Gs IE 9 i5n04nnnictensc cia neanneeaebecnin 
Assessment against stockholders on unpaid subscrip- 
tions is a judicial proceeding and must be based 
a proper oP: and —_— Merola v. _— 
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Where demand for information is made of officers of gan 
corporate judgment debtor pursuant to R.S. 2:26-87, 1e retenti 
failure to answer the demand renders the officersM oorcon | 
individually liable. W.H.S. Lloyd Co. v. Turk ...... ane 
A stockholder who is in control of a corporation, or an@n. -aki ng 
officer thereof, is personally liable for tortious act: - special : 
maliciously ordered or directed by him to be done e defe 
through the corporation. Pennington Trap Rock ss or | 





Co. v. Pennington Quarry Co., et al 

Notice to stockholder or officer of corporation is no; 
notice to corporation unless that party was authoriz. 
ed to act as agent or ae the premises. 5% 
Broad St. Corp. v. Valco Mtg. C 

Suspension of business as pone ays in n RS. 14:14-2 con. 
notes more than a mere failure’ to meet maturing 
obligations. Havens v. Mohne Aero Engineering . 

A purchase money chattel mortgage for a present ace- 
quate consideration given by a corporation while in- 
solvent, held, under the facts, to be a valid lien 
















Havens v. Mohne Aero Engineering .............. eer - 
The essential object of R.S. 14:14-2 is to prevent fraud; Dai pecs 
by corporations by prohibiting the depletion of cor-.. ~ pers 
porate assets to the advantage of one creditor over @ eng 
other creditors. Havens v. Mohne Aero Engineer. pr 

ME ccanncdedWecabatnakaredsieheddekadssndidnenaness — 

To obligate a corporation upon a contract it must bk vi 7 we 
proven the contract was made either by corporatior oe 
or by an authorized agent or that it was adopted pce 
by ratification. Ridgway, Inc. v. Mezzetti ........ ware 

Action by stockholder to recover for mismanagemen: x rg” 
or misappropriation by officers of corporation car wriccaton 
only be maintained in Chancery in a derivative ees 
RE, NE OI nc kdsspndocddaesdsecctaces 4 “ 

Order for termination of receivership by sale and dis- ~ * pee ns 
tribution of assets held proper since it does not ‘a iebt. = 
appear the creditors can otherwise be paid. Taylor org 
i I TR a hdc Ale decnsscsospascesdaaccaeads focme Se 

COSTS #pi action fo: 

Non-payment of costs taxed in a previous suit betweer tiff mus 
the parties will not stay the second action unles; made to 
the issues are the same. LaRosa v. La Rosa ... ee 

COUNSEL FEES “EIT 

Bureau cannot award costs or counsel fee unless there gn action f 
is a money judgment to support it. Yeager v. Browz - kne 
SN NS hen 5 5s neaccabiae denn iesaceunknne deen talsenoo 

The Common Pleas may not award | a counsel fee f was thet 
services rendered in successfully opposing an appli- LARATOR 
cation for a writ of certiorari in a compensatior @ Suit for dec 
cume. Davitt v. Vor Vem o.oo ccc cc ccccccoccess une m 

Legislature has not provided for counsel fees for se: Meln 
vices rendered in opposing a rule to open a judg- EDS 
ment in a Compensation case. Yeager v. Brown ™ Grantee, by 
RR Se een a SEERA Eros . ‘containe 

aa oe Court has no power to ‘allow counsel fees other | Alexand 

han those specified in 28 US.C.A. 571 unless pay- An essentia 
ment thereof is to come from a fund under the con- grantor 
trol of the court. Boice v. Boice ................ fective 


COURTS ris A deed is 
It is improper for a judge to disqualify himself unless grantor 
the alleged cause of recusation is known by him to Blachow 


exist, or is shown by proof to be true in fact. 5% 9 Recording « 

Broad St. Corp. v. Valco Mtg. Co. ; but doe: 
Objection to the qualification of a judge must be 1 made Register 
before the matter is heard and determined. 53 Blachow 
Broad St. Corp. v. Valeo Mtg. Co. A grant of | 
Prejudice growing out of business. political or socia linarily 
relations is not sufficient to disqualify a judge. 5% body of 

Broad St. Corp. v. Valco Mtg. Co. are Where gran 
CREDITORS’ RIGHTS the effe 
Where demand for information is made of officers merged 
corporate judgment debtor pursuant to R.S. 2:26-87 parties. 
failure to answer the demand renders the officers In determin 
individually liable. W. H. S. Lloyd Co. v. Turk . the edg 
Assignee of insurance policy who holds same as collat- sider w 
eral, has a claim in the policy for all premiums pai to reser 

by him to preserve it. Fidelity Union v. Guaranty tion of 

Trust ; aa sah 6 the cone 
CRIMINAL LAW the cont 
Cessation of pregnancy is not an essential element them. B 


the crime of abortion. State v. Sturchio .. 
Essential elements of criminal abortion are pregnanc) 


An unrecor 
urchas 
intent to produce a miscarriage and the use of Great N 
struments or other means to produce a miscarriage 'ICIENCY | 
| RR ee eS " 
Habitual Criminial Act held constitutional. Re: Paul . or | 





+ onl to assur 

Imposition of sentence 48 days after conviction held} yah VERY 
legal and valid. Re: Matter of James I. Hardman aap RS. 

Provision in R.S. 3:192-1 that shall be sentenced withir of = 
forty five days after conviction held directory “h judges 








not mandatory. Re: Matter of James I. Hardman 1 sana 
RS. 2:164-1 providing that possession of stolen property a A bill for d 
within one year from date of stealing “shall be suf- : heap agit 
ficient evidence to authorize conviction . . .” held = + aa 
constitutional. State v. Todars .................. R. R. -. 
Information on charge of bringing stolen property in “S * 8°neT® 
state held sufficient though it did not specify tha: ora 
the property was stolen outside the state. Waters + Walker 
Court of Special Sessions ..............2.0sse0ee S gar tere 
An information is sufficient if it is a substantial state- forced | 
ment showing the commission of the offense charged | oe me 
and informs the accused of the nature and scopé| one. 
thereof. Waters v. Court of Special Sessions ... Discovery 4 
An aso is not required to be as precise or form Pe - 
al as an indictment. Wa - : 
a ss on eames. Wh ters v. Court of Special Slog 
Defendant can at any time challenge an indictment or ISTRICT cot 
information on the ground it does not charge 2m ©°Urts of 1: 
crime. Waters v. Court of Special Sessions ...... able nat 
Where sentence is imposed and suspended and defenc¢- the like 
ant is placed on probation, court does not lose juris s es from 
diction until the probation is completed. Re: Appli _ tice. Fe 
ean ees Court will 
Summary hearing under R.S. 2:199-4 for violation ot where | 
probation and reinstatement of suspended sentenc tory bo! 
imposed on prior indictments does not violate dugm D'strict Co 
process. Re: Application of Max Haber ......... action i 
From proof of two contradictory statements, jury ca _ county. 
find that maker swore falsely and that he did sf Y%sment 1 
i Ee eee ae after de 
Appeal will not lie from refusal to quash an indictment ka ... 
i BT RR AIS attra ¥ Where cou 
Quashing of an indictment is in the discretion of th: tion of 
trial judge and such discretion will not be exercised volunta 
except upon the clearest and plainest grounds. Stat? counter 
Wi COUN ca cinaddaeahtadbeusesanantanddedane.c cae os J. J. 
Our present statute on extortion comprehends any off-™!VIDENDS 
cer of the law whether he be of this or another Ordinarily, 
state, New Jersey v. Barts .............ccccccccccccs to rece 
The court's refusal to quash an indictment is not re may be 
viewable on strict writ of error nor on a general re- by the 
view. New Jersey v. Barts .7...............cceccccees TVORCE 
Where an indictment for a statutory offense is cast int Where a b 
the exact words of the statute, it is sufficient. New for divi 
ea | 6S Re eee such su 
A jury may convict upon the testimony of an accom- .domicil 
Plice alone. State v. Hogan ..................... straint 
that jury could consider anything it thoush! 
Proper in considering recommendation of lif .<* 






prisonment held semeiaiite ooer. State v D 
....- (Continued : 
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Mhere two Or More defendants are tried Joiner 
a struck jury, each defendant is entitled to his 
peremptory challenges independently. State v. Dee- 


officers of 5s s 
.S. 2:26-87, he retention of identification records of an arrested 
the officers person after his acquittal or failure to indict rests 
Turk ..... in the discretion of the police. Fernicola v. Keenan 414 


tion, or an 
rtious acts 
to be done 
Trap Rock 


taking an appeal from a recorder’s court to the 
special sessions court under R.S. 2:206-11 as amend- 
he defendant waives all defects in the record. pro- 
cess or complaint. Johnson v. Special Sessions ...... 429 
ES 
tion between penalty and liquidated damages is 
i by reasonableness of amount stipulated by 











omises. 50 ies in the contract. Suburban y. Mollica ........ 5 
414-2 con MECOeT™S discretion to grant new trial will be exercised 
perce aan w vhere the verdict is evolved from passion, 
sering rtiality. or prejudice and is clearly or palpably 
ecent ede wrong. Kauderer v. McAllister Coal ...... tensenees * 134 
: Wille In jetermining whether a damage clause is a valid 
atid Men yu dated damage clause or an invalid penalty, the 
est is whether the amount bears a reasonable re- 
nat anal stion to the actual or presumable loss. Shotwell v. 
an ofc =. IE MN sac etee esc hestanntesesurckeiancereus 149 
ditor om Ww gdoer is chargeable ‘with only such damages as are 
Engineer. own to be the natural and proximate result of his 
= ogiguen. GEE De FOP, aa vine esc isseciccgans 173 
b aeeeee be mg Where retailer's goods are converted and they cannot 
orporatice e replaced on wholesale market, basis for damage 
> ain a ; the retail market value. Zemel v. Commercial 
Warehouses (ste bs ccedusasnsdaseakinssdasin Lee 8 
snagemen: The measure of damages for conversion is the market 
aliens enn lue of the goods at the time of conversion with 
devivet ee nterest from that date. Arnold v. Hamilton Inv. 
and 4 - PF tion for conversion of an instrument evidencing a 
deus nail iebt. the measure of damages is the value of the 
‘d Taylo: ‘ roperty converted, and the face value is prima 
i ~ a facie its actual value. Arnold v. Hamilton Inv. Co. 238 
parr ) In action for malicious prosecution of a civil suit, plain- 
5 etemee ll tiff must show he was arrested without cause or 
as ‘snihea nade to suffer special grievance other than ordinary 
“i “| expense of his defense. Schneider v. Mueller ....... 334 
—r 
less there | In action for deceit complaint must allege defendant 
y. Brown i i, knew he lied, intended plaintiff to rely on the 
Sed ep 4 falsehood, plaintiff acted in reliance thereon and 
1] fee { was thereby damaged. Freas v. Scott ................ 339 
an appli ” LARATORY JUDGMENTS 


t for declaratory judgment may be brought to deter- 
mine marital status of plaintiff and defendant. In 
Melnick LS A eee Pee PN eM AA 125 


Srantee, by accepting deed, becomes liable on covenants 


tetas 4 contained therein purporting to be made by him. 
ees ot He 56.5 hg 55a nde Roda VERE CEEREE RS 70 
less pz An essential element of delivery is the intent of the 


grantor that the deed shall become immediately ef- 
fective as a conveyance. Blachowski v. Blachowski 326 


A deed is inoperative unless it is delivered by the 
If unless grantor and accepted by the grantee. Blachowski v. 
y him IN ore cos gs cAdhaananlche ebb sane baetene 326 
Register may be deemed the agent of the grantee. 
Blachowski v. Blachowski ...................csee0e0: 326 


or socia linarily convey title to the medium filum of such 


fact. 5% | Recording of a deed raises a presumption of delivery 
wee but does not of itself constitute delivery unless the 
be ma 
ined 6 

4 grant of land to the edge of an artificial lake will or- 
udge. 5% 


body of water. Barcus v. Blanchard ................. 373 
' the effect or extent of the conveyance as to sub- 
fficers of merged lands is controlled by the intention of the 
5. 2:26-87 parties. Barcus v. Blanchard 
> officers In de 
urk . the edge of an artificial lake, the court will con- 
iS collat- sider whether the vendor has an apparent interest 
ims p 
yuarant} tion of the parties, the surrounding circumstances, 
the contemporaneous construction placed thereon by 
‘3 them. Barcus v. Blanchard ..................000ee0ees 373 
unrecorded deed is void as against a subsequent 
egnanc; urchaser for value without notice. Hosier et al v 
e of Great Notch Corp. .. 
SCO' "ERY 
ier R.S. 2:29-110 chancery may entertain a bill in aid 
f a judgment at law, when it appears that the 


Vhere grant of land is to the edge of an artificial lake, 
termining the intention of the parties in a grant to 
to reserve title to the submerged lands, the situa- 
the conduct of the parties with respect thereto, and 
ment them. Barcus v. Blanchard 
carriage ‘ICIENCY SUITS 
Provisions of R.S. 2:65-2 and 2:65-6 held not applicable 
to assuming grantee. Alexander v. Manza .......... 70 


al judgment remains unsatisfied after all legal remed- 
sees ies have been exhausted. Cohen v. Dwyer .......... 39 
property 4 A bill for discovery will lie against a stranger where its 
te purpose is to ascertain proper and necessary parties 
. helé to a suit intended to be instituted. Walker v. Penn ™ 
ae We csecidnceasannvamsuetteseeaaabadteteneaene settee 
aan “ine As a general rule. a bill for discovery alone will not lie 
ify t against a third party who is a stranger to the suit. 
tes : Te NN Ie OI, ko cos Sass cnasensbbees Pere 109 
: Discovery proper, as a general doctrine, will be en- 
al sta e forced unless some well established objection ex- 
diaues ists in a particular case to prevent or limit its op- 
i eration. Walker v. Penn R. R. ..................200 109 
saa Discovery in aid of execution on a Chancery money de- 
Fy eae cree should be by petition or other dependent ac- 
ial ion tion in the original suit and not by separate bill. 
satiny Applegate v. Applegate ..................0cceeeeeeeee 134 
saaael ISTRICT COURTS 
hargé Courts of law have a summary jurisdiction of an equit- 
ce able nature exercised through stay of execution and 
defend the like to prevent its own judgments and process- 
e jur es from being made the means of working injus- 
. App I nnn rcntsanccenenanpuneceanas 118 
ep Court will discharge levy made on personal property 
tion of where timely notice of appeal is filed and satisfac- 
entence tory bond posted. Ferris v. Mancine ................. 118 
ate du: District Court has jurisdiction to entertain dispossess 
ee action involving premises situate anywhere in the 
ry cat county. Bruckner v. Giannini ....................... 166 
did s Judgment must be perfected within a reasonable time 
ee after defendant’s default. Kaplan t/a etc. v. Tom- 
ctmen | Ga Wee SR Ree I ate NERS MORE 189 
7a Where counterclaim is filed in excess of the jurisdic- 
of the tion of the court, proper practice requires either a 
rercised voluntary waiver of the excess or a dismissal of the 
s. State counterclaim by the court. Broad & Branford v. 
eo J. J. Hockenjos Co. aQnerscennensantntanens 16.05 0 
ny off-MPIVIDENDS 
another Ordinarily, the pledgee of corporate stock is entitled 
eae to receive dividends paid thereon, but such right 
not re- may be reserved by the pledgor and may be waived 
2ral by the pledgee. Federal Deposit v. Schless ......... 332 
bednn sel TVORCE 
Where a bill has been filed to enjoin a threatened suit 
for divorce in a foreign jurisdiction on the ground 
saaane such suit would be a fraud because the matrimonial 
domicile is in New Jersey, equity can issue a re- 
ted straint pendente lite. Peff v. Peff .............7..7. 94° 






for divorce in foreign state ‘where such suit would 
be a fraud on the courts of that state. Peff v. 


ME Grosdak tacks apacestpittanntaeaescadamerui. seni 94 
Where it appears petitioner in Nevada divorce did not 
establish a residence in Nevada with intent to re- 
main, Nevada decree is not entitled to full faith and 
— eee errr? 125 
Under Chancery Rule 277, absent defendant must be 
given actual notice of the pendency of the suit in 
addition to publishiing, unles it is shown it was 
impracticable to give such notice. Borababy v. 
NE acs tan Vk Soc codaeapoeacanal soncdoandeaneauns 128 


It is the duty of the wife to live with her husband at 
his home and to give him her services and society. 
eT Wy IE 5s sp enc cachcaneusispeenkesaakudteae 134 

Possible inability of husband to satisfactorily support 
the wife does not excuse wife’s duty to live with the 
husbend. Howard v. Howard ..........scsscrsccsesses 134 

Charges of infidelity to constitute extreme cruelty must 
be maliciously or wantonly made, false in fact, and 
cause such anguish or pain as to have a substan- 
tially deleterious effect upon the mental or physical 
health of the aggrieved spouse. MacArthur v. Mac- 


FN ROS ne Bo ee DE PN ee RP ERE pee te Pre 169 
Resumption of marital relations condones a prior deser- 
tion and breaks the continuity thereof. Stefchik v. 
ED sano pun aabee Eten nansioud <adeeeermee 329 
Held, on facts, petitioner was not tricked or deceived 
into resuming marital relations. Stefchik v. Stef- 
TS tie eee rh at URS Mier oe Ph Ce 329 


Chancery can and will grant alimony after final decree 
in a proper case though both parties be then non- 
OS. Te WI oo 5 ode 05090 chon vanceeurananeh 337 
Alimony may be granted after a decree of divorce even 
if there was no provision for same in the decree. 
Rose v. Rose 
DOMESTIC RELATIONS 
Juvenile and Domestic Relations Court has jurisdic- 
tion concerning matters of non support even though 
complainant is a non resident of this state. Mezei v. 
Mezei 
Allegation in petition that wife is, or is likely to be- 
come a public charge, is a prerequisite to bestow 
jurisdiction on Juvenile and Domestic Relations 
Court in action based on husband's desertion. Warn- 
er v. Gloucester County Court, etc. ..............665 145 
Juvenile and Domestic Relations Court has no power 
to order support unless there is abandonment with- 
out sufficient support for actual subsistance. Van 
Keegan v. Juvenile & Domestic Relations Court, 
Bergen County 
Statute giving Juvenile and Domestic Relations Court 
jurisdiction to hear complaint of inadequate support 
does not create any punishable offense. Van Kee- 
gan v. Juvenile & Domestic Relations Court, Bergen 
County 
To bestow jurisdiction on the Domestic Relations Court 
to order a husband to support his wife, it must be 
averred in the petition or complaint that the wife is 
or is likely to become a public charge. Boger v. 
Zimmerman 
DOWER 
Except in cases of noticeable collusion or deception 
specific performance will not be decreed against a 
husband whose wife refuses to sign a deed releasing 
her dower right. Bondarchuk v. Barber ............ 302 
Neither indemnity nor abatement should be decreed on 
account of an outstanding inchoate right of dower 
unless it is shown the vendor induced his wife to 
refuse to join in the sale. Bondarchuk v. Barber.... 302 
DUE PROCESS 
Essential elements of due process are notice and an 
opportunity to be heard and to defend is an orderly 
proceeding. Di Maio v. Reid ............-..+seseeeees 206 
Arrest, trial and conviction within two hours and while 
defendant was intoxicated, held a denial of due 
process. Di Maio v. Reid ............secsecccsecccsess 206 
EASEMENTS 
A use, in common with the public, is not exclusive so as 
to give use to a prescriptive right, unless it is based 
upon some claim or act independent of the public 
use, and does not depend for enjoyment upon simi- 
lar rights in the public. Bioletti v. Sandoni ......... 397 
ELECTION OF REMEDIES 
Doctrine of Election of Remedies is only applicable 
where there are two inconsistent remedies and its 
application must be strictly confined. Alexander v. 
Manza 
A complainant will be required to elect between a suit 
for specific performance and an action at law for 
breach of contract where both are based on the 
same contract. Poloha v. Ruman .............+++.++++ 254 
ELECTIONS 
Registry in an assumed name is not valid registry un- 
less there is added “formerly known as - - -” or 
some other statement indicating the registrant’s pre- 
vious true name. Re: Matter of Love Faith ......... 
EQUITABLE ASSUMPTION 
Grantor can only recover the amount of his actual dam- 
age or loss in a suit against a grantee on an alleged 
equitable assumption of a mortgage. Lang v. North 
Jersey AQeNcy ..........cccccccccccccseeceesccccseces 309 
EQUITY 
Under RS. 2:29-110 chancery may entertain a bill in 
aid of a judgment at law, when it appears that the 
judgment remains unsatisfied after all legal reme- 
dies have been exhausted. Cohen v. Dwyer ......... 
No one should be allowed to profit by his own wrong. 
WG GH. TUNE vids ccc ctracencssnesesesisnsses danas 139 
Equity denies its remedies to a complainant who has 
been guilty of bad faith, fraud or unconscionable 
acts in the transaction which is the basis of his 
suit. Blaine v. Krysowaty .............ccceeeeeeeeeeee 310 
ESTATES 
Where there are no debts, and all taxes have been paid, 
distribution will be decreed directly to those en- 
titled without appointment of substituted adminis- 
trator C.T.A. whose acts would be a mere formal- 
ity, Ten Be Woedruly 22. inc cccccccccscccssccnconsv senses 30 
An oral agreement to divide an estate which contra- 
venes the terms of the will, is contrary to law and 
public policy. Weiss v. Max ..........-.+.ceeeeeeeees 118 
Action begun more than three months after executrix 
disallowed the claim sued on is barred by Decree 
Barring Creditors even though another action, in 
which process was never served, was filed within 
the three months. Lewinson v. Schultz 
In the case of a felonious homicide of the testatrix by 
a devisee or legatee, legal title will pass to the mur- 
derer, but equity will decree that he or those who 
claim through him hold the property as construc- 
tive trustees. Whitney v. Lott ...............eeeeees 139 
Where a remainder is subject to no condition precedent 
it is a vested remainder though its enjoyment be 
postponed. Fidelity Union v. Guaranty Trust ...... 222 
An executory devise contingent as to event and not as 
to person, is devisable even though the event may 
not have happened. King v. First Nat'l Bank ns 


337 


70 





Insurance companies retaining proceeds of policies in 
trust pursuant to agreements, are not liable for 
estate taxes on the proceeds of the policies and are 
not obligated to reimburse the executrix for taxes 
paid on such proceeds. Marks v. Equitable Life As- 
surance 

A decree of the Orphans’ Court settling an executor’s 
account is conclusive against all the world includ- 
ing creditors, legatees and _ beneficiaries, and 

. whether they are competent or incompetent. Brown 
v. Fidelity Union Trust Co. 
Decree on accounting does not establish the legality of 


— investments unless the question was put in_ is- 


sue. Brown v. Fidelity Union Trust Co. ............. 329 
Orphans’ Court decree does not charge executor with 

the value of the estate in cash nor establish the 

value but fixes the accountability of the executor 

fot the assets therein at whatever their value. 

Brown v. Fidelity Union Trust Co. .................. 329 
Error of the Orphans’ Court in approving an account 

is not mistake for which the decree will be opened. 

Brown v. Fidelity Union Trust Co. ................. 329 
Administratrix need not account for proceeds of a pol- 

icy made payable to the share where decedent made 

a gift of the policy to her during his lifetime. Mat- 

ter of Appeal of Geo. J. Chryssikos ................. 334 
Where extraordinary repairs are necessary to preserve 

property, the trustee for the remainderman may 

be directed to repair. Savings Investment v. 


REE: chdevsccanccneditiedssderusridtlsatethratriaechnds 374 
A life tenant is bound only to make such repairs as are 
necessary to prevent waste. Savings Investment v. 
NS vigcnnctesdudatsadaakadoue eeambs dks cota tence 374 
Judgment recovered by the ordinary on an administra- 
tor’s bond will not be ordered discharged or can- 
celled unless it is proved that all the parties in in- 
terest have been satisfied. Estate of Edward N. 
BE, hicctcrtdaccunaddeaasnitgudacsadisdasasvasate sas 406 


J. N. in 1924 created a trust leaving the corpus on his 
death to his “next of kin according to the laws in 
force at this date.” Subsequently he adopted an 
adult son and minor daughter. Held the adult son 
is not beneficiary since there was no statute per- 
mitting the adoption of adults until 1925. Commer- 
Cael Trea: GDN 6s 66 0ndba nec dacasesoznsaen 430 

“Next of kin” cannot be determined until the death of 
the settlor or testator. Commercial Trust v. Adel- 
MM hecencxeccscducccccsdaaciicatcuaLAaraiasacasseeealad 430 


ESTOPPEL 

Estoppel through acquiescence cannot arise unless there 
was full knowledge or such circumstances as would 
fairly put one on notice. 536 Broad St. Corp. v. 
ND Us ING 655. 0'5.0'5.054:4.5 05-6ai oko sea dearesoasteouns 318 

Estoppel does not arise unless one alters his position, to 
his injury, in reliance on the conduct in question. 
Orlando v. Camden County ..................0.0eee 341 

There is a species of equitable estoppel, called quasi-es- 
toppel, which has its basis in election, waiver, ac- 
quiescence, or even acceptance of benefits and 
which precludes a party from asserting to another's 
disadvantage a right inconsistent with a position 
previously taken. Montelair Trust v. Russell Com- 


SEE Tees 6 viens us isu baat art adoeisss be ere es Katee eee 382 
EVIDENCE 
Hearsay evidence is not competent to prove the fact of 
an accident or injury. Korman v. Hygrade ......... 38 


Prior contradictory statements may be brought out to 
neutralize surprise testimony of one’s own witness. 
Stappenbeck v. Jagels .............cccceceecececuce . AT 

The mere fact that motorman’s written statement is in 
possession of counsel does not make it a privileged 
communication. Wolff v. Capital Transit Co. ........ 61 

Court can and should, in proper case, order production 
and admission of documents present in the court 
room, though no subpoena or notice for the pro- 
duction thereof had been served. Wolff vs. Capital 
NE nips ried sake cokeonsisscecs twin erro accede ie 61 

Questions and answers by theatre manager and usher- 
ette in course of inquiry by manager as to cause 
of wetness of a seat, held to constitute statements 
made in the execution of their agency and admis- 
sible against the principal. Arenson v. Skouras...... 101 

A scintilla of evidence will not support a verdict. Lori- 
WN i, I 5 skins cee Xapndenscaadadenecsaaeaseun 126 

A motion to strike out an answer after the question 
has been asked and answered without objection, 
comes too late. State v. Todars .............-...2005. 133 

Parol evidence is not admissable to alter or vary the 
terms of a written contract. N. Y. Sash & Door v. 
National House & Farms ................0ceceeeeees . 137 

Parol evidence may only be admitted to explain the 
meaning of ambiguous terms of a contract. N. Y. 
Sash & Door v. National House & Farms .......... 137 

Where contract called for lump sum sale it was error 
to allow evidence of mistake in calculation. N. Y. 
Sash & Door v. National House & Farms ........ . 137 

A party, called as a witness by the opponent, is not 
required to give expert testimony. Hull v. Plume ... 142 

A written agreement of gift cannot be varied by parole 
evidence and is binding in the absence of fraud or 
undue influence. Basse v. Raab ...................+55 205 

Testimony of one charged with having exercised un- 
due influence cannot be disregarded unless success- 
fully contradicted or discredited by other evidence. 
Re: Estate of Julius Heim ....................0-00000: 231 

In action for conversion of an instrument evidencing a 
debt, the measure of damages is the value of the 
property converted, and the face value is prima 
facie its actual value. Arnold v. Hamilton Inv. 
= | A er Ee oe Une me ee See A hos 238 

Alleged errors in admission or exclusion of evidence | are 
not ground for reversal unless they injuriously af- 
fected substantial rights of the appellant. Carlotz 
etc. v. Gavin etc. 

An objection to evidence made without stating the 
reasons is not available on strict writ of error. New 
NE Bs IR on 4 ved ntuanemmaiereeageaddreimeneas 293 

The court may properly refuse to permit a witness to 
deneutralize or counteract contradictory statements 
made prior to the trial. New Jersey v. Barts ........ 293 

The right to offer character evidence is confined to 
those traits of character which would tend to nega- 
tive the idea that he committed the crime charged. 
E:T 5 nsih 0.05. 40968 s shat eseoekine 293 

On question of reasonableness of refusal to accept sub- 
tenant held error to exclude evidence of the char- 
acter of and business uses in the immediate neigh- 
borkood. Broad & Branford v. J. J. Hockenjos 
Se EE FIRS AAR RE 331 

Whether an expert has qualified to answer propounded 
questions is in the discretion of the trial judge. 
Cowdrick v. Penn R. R. ............ ccc eceeceeeeeeees 337 

Where a witness has died during the pendency of a re- 
trial, his testimony at the former trial is admissable. 
State v. Hogan .........:escccccceeeeeeceeeees Picupes.s 32 

(Continued on next page) <. 
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Question whether defendant had been convicted of as- 





v. Rodia 











of his conviction. State v. Rodia 
EXECUTIONS 
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tory bond posted. Ferris v. Mancine 
EXECUTORS 


of testator or 


Executors’ 
have 
tate of Puth 

Where in the will there is a blending of all property 
real and personal, which is to be divided 
shares, 


converted into money before distribution. 

ete. v. Dennis .. 

EXPERT TESTIMONY 

Qualifications of experts on real estate 

courts, by Louis Hecht 
EXTORTION 


cer of the law whether he be 
state. New Jersey v. Barts 


of this 


is not due him. New Jersey v. Barts 
FAIR TRADE 
Price Control Act held riot to supersede state 
Trade Act. Helena Rubenstein Inc. v. 
Cut Rate Inc. \ 
FALSE IMPRISONMENT 
The gist of false imprisonment is mere 
tention, and malice is not 
the cause of action. Altana v. McCabe ........... 
Where in action for false imprisonment, malice is in- 
tended to be claimed in augmentation of damages, 
defendant is entitled to reasonable notice of that 
fact. Altana v. McCabe 
FALSE SWEARING 
From proof of two contradictory statements, jury can 
find that maker swore falsely and that he did so 
EO, BNE vi ccdicccacwacnkdndeavecesnses 
FEDERAL PRACTICE 
Notice of motion to quash service of process on ground 
of improper venue, must be served within 20 days 
after service of the summons and complaint unless 
time is extended by the court. Orange Theatre v. 
IE OS dn niveibariend ait aababkaanwededeta 
Rule 12 of the Rules of Civil Procedure has abolished 
the distinction between general and special appear- 
ance. Orange Theatre v. Rayherstz ................. 
Defense of lack of jurisdiction of the person may be 
raised by motion before answer or in the answer 
itself. Orange Theatre v. Hayherstz ............ 
Federal district court cannot, in the absence of an un- 
authorizing statute, issue process for service beyond 
the limits of the state in which the court is held. 
Orange Theatre v. Rayherstz ....................... 
Order for Removal speaks as of the date of the Peti- 
Chae, GRR We. TONG oan oc civic cise nsdsncccccacecs 
Service of process out of State C ourt after fil ing of Peti- 
tion for Removal is invalid as far as the Federal 
Court is concerned. Grillo v. Ratmansky 
On filing of Petition for Removal of action from State 
Court to Federal Court, State Court loses juris- 
diction. Grillo v. Ratmansky beta nae’ 
Federal Court has no power to allow counsel fees other 
than those specified in 28 U.S.C_A. 571 unless pay- 
ment thereof is to come from a fund under the 
control of the court. Boice v. Boice ......... 
a of federal trials and oaimeaiees by Hon. Grov- 
M. Moscowitz 


unlawful de- 


FEES 
Executors’ Commissions are not deductible until they 
have been fixed and allowed by the Court. Re: Es- 
EN bono a thcnh ich cdcektdhs eakadins 
Cintas and Unger v. American Car etc. 
Attorney*s Fees (In bankruptcy) .................0-.0005 
Where a guardian ad litem has performed legal ser- 
vices in good faith on behalf of his ward, he is en- 
titled to a counsel fee for such services. Rothenberg 
v. Franklin Washington Trust, et al 
FIXTURES 
Chattels annexed to a building by their owner to carry 
out the purposes for which the building was erected 
with the intent of permanently increasing the value 
of the chattels and the building become a part of 
the realty even though they may be severed there- 
from without Neniinnes Arco Co. v. Hawthorne Fuel 
& Ice, Inc. 
FORECLOSURE 
Court will no longer take judicial notice of the exist- 
ence of an emergency entitling mortgagors to a 
credit for the fair value of premises sold. Morse v. 
TER SS REE AOS Se ORES DEC EO a eee 
Judicial sales, fairly conducted and not affected by an 
independent ground for equitable relief, will not be 
annulled or set aside for mere inadequacy of the 
sales price. Morse v. Shangold ....................0:: 
The existence of an emergency is a question of fact in 
each case which must be proved by the mortgagor. 
Morse v. Shangold. 
FORFEITURE 
Forfeiture is a penalty for doing or failing to do some- 
thing. a loss by omission, neglect, or misconduct 
Rankin v. Homestead Golf 
FRAUD 
Purchase of war bonds in one’s own name payable to 
beneficiary at death is not a fraudulent transfer 
— the meannig of R.S. 25:2-10. Reynolds v. Dan- 
Mc lestarnoddhaknuuval ecdesedaduanieasuatecddasientus 
Fraudulent statements which result in the renewal of 
an existing loan and the lending of additional 
money affect the entire sum due and not merely the 
increase, so as to render the entire debt undis- 
chargeable in bankruptcy. Personal Fiance v. Sny- 
der 
The rights of fraudoers are not looked at in the light 
of the wrong they accomplish but of the wrong they 
plan. Blaine v. Krysowaty 
In action for deceit. plaintiff must show defendant 
knew the representation was false when he made 
it. Racanati v. Black Diamond 
GAMING 
“Baseball machines” held not gambling devices since no 
free play, prize or refunds are given. Stirling Dis- 
tributors v. Keenan 


eee PPP eee eee eee Pee eee) 





sault and battery “by cutting” held proper. State 


The state may prove by cross examination_of the de- 
fendant, anything that would appear in ‘he record © 


Courts of law have a summary jurisdiction of an equit- 
able nature exercised through stay of execution and 
the like to prevent its own judgments and processes 
from being made the means of working injustice. 


. 118 


Court will discharge levy made on personal property 
where timely notice of appeal is filed and satisfac- 


. 118 


Executor or administrator has no power over real estate 
intestate and is not accountable for 
rents in the Orphan's Court. Re: Estate of Puth .... 
Commissions are not deductible until they 
been fixed and allowed by the Court. Re: Es- 


rm 


in five 
the executor’s power to sell lands may be 
implied if testatrix intended her estate should be 
Bostock 


values in the 


Our present statute on extortion comprehends any offi- 
or another 


Extortion signifies the unlawful taking by an officer 


’ under color of his office, of anything of value that 


Fair 
Charline’s 


137 


an essential element of 


270 


rm 
— 


120 


dispositiv est oO} taxability of a gift inter 
vivos, within the meaning of the statute, is the “mo- 
tive” of the donor underlying the gift. Bartillet v. 
BEE ccnnnandsncskesatsccncesbeatausraonsnetanmaambas 
In absence of proof of a contrary intention, expendi- 
tures by husband in the improvement of the wife’s 
property is presumed to be a gift. Strong v. Strong 
To overcome presumption of gift raised where husband 
purchases property in name of wife there must be 
convincing proof of facts antecedent to or contemp- 
oraneous with the transaction showing a ny 
intention. Strong v. Strong 
A consummated gift is irrevocable Baase Vv. Raab. 
A written agreement of gift cannot be varied by parole 
eyidence and is binding in the absence of fraud or 
undue influence. Basse .. Raab . ‘ Pas 
Where a parent transfers his entire estate to his child, 
equity places a burden upon the donee to show the 
donor had the benefit of independent advice. Al- 
paugh v. Alpaugh fmt 214 
Independent advice im; orts the benefit of full and pri- 
vate conference one competent to advise who 


31 





is disassociated £ : ue interests of the donee. Al- 

paugh v. Alpaur ; am Sasi ares . 214 
A gift is an assignment without consideration perfected 

by delivery. Tompkins v. Tompkins . 317 


A valid gift of an insurance policy may be m ade by de- 
livery of the policy even though the policy provides 
that change of beneficiary may only be made by 
formal application to the insurer. Matter of Ap- 
peal of Geo. J. Chryssikos, ete. ............ 

A conveyance by way of gift made voluntarily and af- 
ter independent advice as to its effect, will not be 
set aside even though the gift may have been made 
improvidently. Price v. Reilly ..............-...se0- 71 

Even if the relation between donor and ‘donee were 
immoral, that is not sufficient in itself to raise a 
presumption of undue influence. Price v. Reilly 

sRANTEES 

Grantee, by accepting deed, 
ants contained therein 
him. Alexander v. Manza .. 

An assuming grantee is not a surety but an "individual 
contractor for the benefit of the mortgagee. Morgan 
v. Clark 

GUARANTEES 

Extension of time to principal debtor and extension of 
duration of agency of principal debtor is valid con- 
sideration for a guarantee of the debtor’s past in- 
debtedness. National Fire v. Yudenfriend, et al .. 

HABEAS CORPUS 

Habeas Corpus should be discouraged where the prison- 
er has had his day in court even though the com- 
plaint does not charge an offense, especially where 
petitioner may have a review by a higher court in 
the ced course. Re. Matter of Harry Friedland- 
Mac utcy iu cadades ka Lae dad ee eee pce 

While habeas corpus may not be used in lieu of a writ 
of error, it is permissable for an attack upon the 
constitutionality of the statute under which peti- 
tioner was convicted and sentenced. Re: Paulo Ca- 
0 err rrr rrr Ts ee ey Te Ter rer ee Terr re 

HUSBAND AND WIFE 

Mortgage made by wife and not joined in by husband 
is valid enforceable lien on wife's interest in the 
property. Kaffitz v. Clawson 

Where husband acts as agent of wife, he is bound by 

the same rules as other agents. Strong v. Strong . 

absence of proof of a contrary intention, expendi- 
tures by husband in the improvement of the wife's 
property is presumed to be a oes webaee Vv. 
Strong , ‘ Sere ee eres ee ey eee 

Where husband pays consideration and has conveyance 
made to wife, pr anes is that gift was intended. 
Strong v. Strong 

While Chancery will consider an agreement for sup- 
port of wife in fixing alimony, it will not grant 
specific performance of such agreement in an action 
therefor. Applegate v. Applegate ..... 

It is the duty of the wife to live with her husband at 
his home and to give him her services and society. 
Howard v. Howard 

Possible inability of husband to | satisfactorily support 
the wife does not excuse wife’s duty to live with the 
husband. Howard v. Howard 

Neither indemnity nor abatement should be decreed on 
account of an outstanding inchoate right of dower 
unless it is shown the vendor induced his wife to 
refuse to join in the sale. Bondarchuk v. Barber .... 

Except in cases of noticeable collusion or deception 
specific performance will not be decreed against a 
husband whose wife refuses to sign a deed releas- 
ing her dower right. Bondarchuk v. Barber ........ 

Where husband and wife are mortgagees, they hold 
their interest as tenants in common. Gimbel v. Ven- 
ino 

INDICTMENTS 

Where an indictment for a statutory offense is cast in 
the exact words of the statute, it is sufficient. New 
ON 6. TAO. oo. nici ccscaccnecccovecesnsccaccecuses 293 

INFANTS 

A minor may raise the defense of infancy even after 
signing a stipulation satisfying the contract if he 
was still a minor when he signed the stipulation. 
La Salle Ext. v. Campbell 

Attorney for minor cannot by admission or stipulation 
surrender the — of an infant. La Salle v. Camp- 
bell 

District Court can reopen judgment against a minor 
even after thirty days where the court had no 
knowledge of the infancy. La Salle v. Campbell . 

INHERITANCE TAX 

Decedent transferred almost entire estate in trust, and 
had separate source of income for maintenance 
under husband’s will, held, on facts, transfer was in 
contemplation of death. Coffin v. Kelly 

Transfer in contemplation of death under the New Jer- 
sey Law. by William A. Moore 

INJUNCTIONS 

Where a bill has been filed to enjoin a threatened suit 
for divorce in a foreign jurisdiction on the ground 
such suit would be a fraud because the matrimon- 
ial domicile is in New Jersey, equity can issue a 
restraint pendente lite. Peff v. Peff 

Chancery has jurisdiction to enjoin a threatened suit 
for divorce in a foreign state where such suit would 
be a fraud on the courts of that state. Peff v. 
Pel .. 

An injunction will not be granted unless the right 
thereto clearly appears by convincing evidence. 
—— <a Prrrrrrererrris trrrrere 

A trespass will not be enjoined where the right to pos- 
session is in question unless exceptional equities ex- 
ist. Brown's Mills Land Co. v. Pemberton 

In injunction cases, to doubt is to deny. Brown's Mills 
Land Co. v. Pemberton : 

Contempt of injunctions, civil and criminal by Joseph 
Moskowitz eat 


liable on coven- 
be made by 


becomes 
purporting to 
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In 
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102 


302 
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JUDGMENTS 












“aq struck j 
-appeoiae 


Order of Juvenile Court committing one to hospital fr 
insane raises rebuttal presumption of incompetency. 
Oe i, MEE as ciuciansonseeendnesncarh<cdeseuunal 

Proof of attempted suicide is insufficient to make out a 
case of insanity. Oswald v. Seidler..............-.... 

The test of incompetency is whe ..er the person possess- 
ed sufficient ability at the time of the act in ques. | 
tion to understand, in a reasonable manner, the na- 
ture and effect of his act or the business he was 
transacting. Oswald v. Seidler ... 

Commitment under R.S. 30:4-30 is evi idential of incom- 
petency. Oswald v. Seidler 

The presumption of law is in favor of competency and 





DICTION 

yenile and L 
concerning 
complainan 
vy. Mezei 

distric 
zing s 





the burden of proof is on him who denies it. Os- 
wald v. Seidler ........... 
INSOLVENCY 
Suspension of business as - yressed in R.S. 14:14-2 con- 
notes more than a mere f e to meet maturing ob- 
ligations. Havens v. Mohne “Aer o Engineering ..... 


present ade- 
ation while in- 
lien 


A purchase money chattel mortgage for 
quate consideration given by a corpo 
solvent, held, under the facts, to 
Havens v. Mohne Aero Engineering 


INSTALLMENT CONTRACTS 


} = walied 
pe a valid 





Time for payment may be extended or altered by ; 
parol agreement. Krueger v. Mark . ae $i 
Where a creditor accepts part payment of an install- a court 
ee = ailiniem } naibiliiees ’ judgme 
ment, the unpaid balance of the instaliment will be to i 
es to 1 


payable on demand unless there be a valid agree- 7 ©?**> 
ment to postpone or an effective waiver or estoppel! 
Krueger v. Mark aston 
INSURANCE 
In the absence of instructions from the insured, an in- 
surer is under no duty to apply funds in its hands 
under one policy to payment of premiums on an- 





other policy of the same insured. John Hancock Mu- ow iuri 
NE Fi SI, eas ticcsrsteckcnahandkawepannanee ses ler a 
Receipt by insurance company of a premium after the A in 
due date is not a waiver of forfeiture if the insurer i lik 


promptly notifies the insured that as a condition of 
acceptance an application for reinstatement must 
be executed. John Hancock Mutual v. Hefner 


Zimmermar 











Where reinstatement of lapsed policy is procured by my of 
fraud, insurer is entitled to cancellation. John Han- room 15 Col 
cock Mutual v. Hefner e AND 

An insurance policy must be cons strued ; as a whole ¢ and tute giving 
most strongly against the insurer. Cohen v. Mutua gy juris ray 
UE OG nae van cicas tikiRdeetauun edewedenete metas ’ | pol loes 

An insurance carrier may be estopped by its conduct “ *°°=?” il 
a asserting a defense of non coverage. Reliable Bergen Cor 

Maryland Casualty : 14 de and L 
puna’ s bill for restraint and repudia ation of liability J — —_ 
on ground owner not properly named held properly pcatie Os 
dismissed where facts show grantee was improperly nv. Juv 
named by mistake and bill to reform deed has beer County 
filed. Rhode Island v. Holmes 1 

Assignee of insurance policy who holds same as sallink. ree of d 
eral, has a claim in the policy for all premiums der the 
paid by him to preserve it. Fidelity Union v. Guar- lapse of m 
ty Trust ae peas: Tobacco C 

A beneficiary named in an insurance policy where wile ad 
there is no reservation of the right to change benefi- and ssserst 
ciaries has a vested interest in the policy which can asap 
be divested only by a compliance with the provi- ; RD aT 
sions of the policy. John Hancock, etc. v. Heidrick 2 — 

Policy issues to a war veteran under World War Vet- =o 
erans Act of 1942 is non assignable and always sub- pi gee 
ject to a change of beneficiary at the will of the in- of +" 
sured. Tompkins v. Tompknis 3 mises 

A valid gift of an insurance policy may be made by de- ir : 4 
livery of the policy even though the policy pro- rye | peed 
vides that a change of beneficiary may only be a2 ay 
made by formal application to the insurer. Matter ae oe ) 
of Appeal of Geo. J. Chryssikos, etc. Pe see 

Where a policy is delivered by an insurer to the insur- ae ee bi 
ed, a provision therein ackn owledging payment of z Daye 
the first premium estops the insurer from setting up : ay ¢ ' 
nonpayment. Berrien v. New York Life Ins. Co. .... 204 Fe 1, 1D 


Where a policy is delivered conditionally, the provisions 





or statements thereon are not binding upon the in- Sw on a 
surer in any way until the conditions have been | 4. ..:); 
met by the insured. Berrien v. New York Life Ins 3 yee 
BN) distor pccate norte dei bench asia oe aceon hase eee 3% y 
Policy insuring “property of insured or held in trust . ‘er 
on commission or otherwise. for which the insured ee has 
may be liable” held not to give any right to anyone s nf s b 
but the name insured. London Assurance v. Bigel- reeagge<th 
SN Soins Go ahaa nik a3 bb nonwtacddddadsececs Lee 3 Dank: 
INTERNATIONAL LAW ; 
An international judicial system, by Amos J. Peaslee lating to e 
INTERPLEADER § ship of lan 
Interpleader will not lie unless there is a reasonable S isted. Maie 
basis for divergent claims to the same fund. London Te: nt is enti 
Assurance v. Bigeleisen .................. 3r i charge of 
INTERROGATORIES | Act. Milne 
Interrogatories may be used where the adversary has Fr 
certain information, within his peculiar knowledge, ioah-weciling 
which is necessary to help sustain the burden of j f rfeiture 
proof of the party seeking the information. Nelson @ Dankruptec; 


Ror SADR ATER 11 Chemical | 
vision in le 


v. Penn-Reading 
Interrogatories should be of such character that with a 


responsive answer they would be relevant and com- mitatic 
petent evidence for the party propounding them. Homesti 
Lewis v. Penn-Reiding Lines ................... ire AND SLA 
JUDGES gov 
It is improper for a judge to disqualify himself unless J snpsacern aad 
the alleged cause of recusation is known by him to ATIONS , 
exist, or is shown by proof to be true in fact. 536 yment of it 
Broad St. Corp. v. Valco Mtg. Co. ................... sig 0% Limitat 
Objection to the qualification of a judge must : be made ¥ bar of tt 
before the matter is heard and determined. 536 be pleaded 
Broad St. Corp. v. Valco Mtg. Co. ........ ... Sg ton to ste 
Prejudice growing out of business, political or social suit by be 
relations is not sufficient to disqualify a judge. 536 oe 
wroad St. Corp. v. Valeo Mig. Co. .........ccccccess ssi Payments 


ments in 


District Court can reopen judgment against a minor 
even after thirty days where the court had no 
knowledge of the infancy. La Salle v. Campbell .... 11! 

On failure of plaintiff to file reply within time. court 
can enter judgment of non pros but cannot enter fi- 





nal judgment with prejudice. Ross v. Mallory the three | 
a Hae a BER PEINE creme SID i tp alg oe = 191 Mee Statutes | 
Judgment of non pros and judgment of non suit are not ment unl 

a bar to another action on the same cause. Ross v. Plainly e9 
MEI 5 nosh creck ceacin sede meckeruaeeate 191g Y Ott & I 
JUDICIAL NOTICE INSTRUM 
Judicial notice by appellate courts of matters not Complainan 
brought to the attention of the Trial Court 335 such es a 
JURIES document 
The Judge-Jury Relationship in the State Courts . 7m 2nd deliv 
Peremptory challenge may be exercised and juror ex- between t 
cused, at any time before the juror is sworn. Carlotz — ablish 

WN MRI, WIR Ss cares se sk tesco ane wnnsees cacans 270 fm 224 ~mate 

The jury’s consideration as to recommendation of life ee b; 
imprisonment is omnes to the evidence. State v. eee 


ermandel 





SEE epee ss . SUSE rn carmicacoend peaeauh< ses eSl Ts tod 






lice may 









sale arts , iriea DITITTS 

a ead jury, enh defendant is entitled to his 
peremptory challenges independently. State v. Dee- 
gan 
 SICTION . 

yenile and Domestic Relations Court has jurisdiction 


spital fr 
ipetency. 


COC CCC eee ME POT) cocccereessessccceee es eesessceesesessssscccccccce . 























possess- concerning matters of non support even though 
in ques- complainant is a non resident of this state. Mezei 
the na- OO EEE ERS Pe a ey PS Fin 
he was @Bjerc] district court cannot, in the absence of an 
soa horizing statute, issue process for service beyond 
incom- authorizing statute, issue process for service be- 
ionaoeag yond the limits of the state in which the court is 
ney and } Orange Theatre v. Rayherstz .................. 
; it. Os- ne ht to maintain an action against a foreign cor- 
$ on authorized to do business in this state, is 

limited to causes arising out of the transaction 

4-2 con- ness in this state. Quigley Co. v. Asbestos 
ring ob- J ERE | tate Cendannwa ne ha Orew wdalee aNaLee cabs bad Aaa 
z ......, he Chancery Court has jurisdiction to entertain a suit 
nt ade- etween non-residents arising out of a contract 
thile in- executed in another state. Quigley Co. v. Asbestos 
lid lien Liu : eee es eee ee ee ee ee) Pe ea? ee ye eee ee ee 
risdiction of chancery to direct and advise executors 

nly be exercised so far as is actually needed 

d by ; existing emergencies and not for future con- 
- gencies. First Camden v. Hiram .................+ 
inatatt. a court decides it has jurisdiction and proceeds 
will be judgment, a principle akin to res adjudicata 
i agree- mes to its support. Re: Matter of Harry Fried- 
sstoppe ! PF pveen tba whOOKedde eA S8OO 46004605 60REbOROS 


er yurt ‘has no jurisdiction of the subject matter, 
t will, under R.S. 2:26-60 transfer the cause to the 

: ropriate tribunal. Pappas y. Gilies ............... 
de ~iakt apt DB. Courts have jurisdiction in suits by tenants 
s hands st landlords to recover damages under the 












raP agg Price Control Act. Millner v. Wasserman ........... 
ck Mu- ™ w jurisdiction on the Domestic Relations Court 
es ; ier a husband to support his wife, it must be 
fter the rred in the petition or complaint that the wife 
ae is likely to become a public charge. Boger v. 
goat. EE EE OD IEE RE BEES 
ate - 1° ny of juror as to conduct external to the jury 
mn Hean- i m is competent. Douglass v. Kabalan Nerney ee 
JRENILE AND DOMESTIC RELATIONS 
ole aan , e giving Juvenile and Domestic Relations Court 
Mutua ' jiction to hear complaint of inadequate sup- 
ap loes not create any punishable offense. Van 
seeedinaet. | Keegan v. Juvenile & Domestic Relations Court, 
Reliable Bergen County ct eeeeeeeeseees Sot ee tent ee ee ee enee ened 
.Jmvenile and Domestic Relations Court has no power to 
liability 4 rder support unless there is abandonment without 
roperly ; fficient support for actual subsistance. Van Kee- 
roperly g v. Juvenile & Domestic Relations Court, Ber- 
as beer . EMME sad aes Sepre pd csaperacknenannnoessy niudaneae 
ediieh. ecree of dismissal of a bill in Chancery will not, 
enkeoene ider the proofs in this case, be opened after the 
ra se of more than six years. Mathews v. American 
Pee. 2) er onuaaeaeedereueninaaneaie 
“hiese e wife advanced funds for herself and her husband. 
beneit- and asserted no claim for contribution, the statute 
eo ypont limitations will be applied by analogy to bar the 
provi- _claim for laches. Gimbel v. Venino ............ 
eidrick 2 ~~" RD & TENANT pe 
Vet- does not absolve tenant from obligation to pay 
- r t where lease binds tenant to pay rent for per- 
vag f letting and authorizes landlord, in event 
; mises become vacated or deserted, to relet and 
“es ies, } apply rent so received toward rent due under lease. 
y pro- Be ee er 
aly a ere Government’s orders prohibit the use of the 
Matter mises for only part of the purposes for which 
or a were demised, such deprivation does not en- 
eH ae the tenant to vacate. Nickolopulos v. Lehrer ... 
asc n giving lessee right to purchase the demised 
7 erty expires with the lease and is not appli- 
ing si to the new holdover tenancy. Burack and 
par rae Federal Deposit Insurance Corp. ...............+++- 
Begg ig Court has jurisdiction in suits by tenants to 
the in- ver penalties for rental charges in excess of 
e been j ceiling price. Wutkowski v. Palutes ........... 
fe Ins . +t Court has jurisdiction to entertain dispossess 
Sark a n involving premises situate anywhere in the 
a trust a UR Wi, CHURNED on. 5:55 0: 000 nensminsecsiare 
nsured ery has no jurisdiction to enjoin summary pro- 
eg eedings by a landlord to dispossess a tenant un- 
Bigel- @& tess some equitable right or defense is involved. 
-+s++++ Sl Rankin vy, Homestead Golf .............2-eseeeeeeeees 
visions of the Emergency Price Control Act re- 
easlee 2! lating to eviction do not apply unless the relation- 
of landlord and tenant was established and ex- 
onable SS EE “oso vasisnassdeasopeesnankexescgaas 
ondon t is entitled to recover $50 for each month’s over- 
. 87 9 charge of rent under the Emergency Price Control 
m Act. Milner v. Wasserman ..............cscsecscecees 
Beg nkruptey of lessee’s assignee held no ground for 
jen of forfeiture where lease gave option to terminate on 
Nelson bankruptey of named lessee only. Re: Matter of Clerc 
a ere qe Chemical Corgy. ........0ccsscccecccccsecssvceseseneaes 
with a vision in lease for termination or sale of premises is 
| com- limitation of term and not a forfeiture. Rankin 
them. Homestead Golf .............cscesssccccoccsesovces 
. 38 AND SLANDER 
solute privilege of Judge in circulation of judicial 
unless pinions, case comment .. SAT PE ES Se eI 
1im to ATIONS 
t. 536 yment of interest tolls the operation of the Statute 
SA, 38: f Limitations. Alexander v. Manza ................. 
made _bar of the Statute of Limitations is a defense to 
1. 536 be pleaded in the answer and not the basis of a mo- 
_ gf tion to strike. La Rosa v. La Rosa ................. 
social suit by borrower to recover for overpayments on 
e. 336 isurious loan, recovery can be had for usurious 
lig ag; Payments made within 6 years, though such pay- 
vi ments in themselves would not have constituted 
minor Usury. Meuscheler ¥. Hee .........cccccccccssccsecess 
d no n begun more than three months after executrix 
- sallowed the claim sued on is barred by Decree 
court ring Creditors even though another action, in 
ler &. which process was never served. was filed within 
allory the three months. Lewinson v. Schultz ngnanam ie Aes 
eek. 191 Me Statutes of limitations do not include the govern- 
e not ment unless the legislative intention to do so is 
SS V. plainly expressed or necessarily implied. Trustees 
__... Jorg Y. Ott & Brewer teeee 
is INSTRUMENTS 
: mee complainant seeks to recover upon a lost instrument 
295 ich 2s a note. burden is upon him to prove such 
: d cument existed, and that it was properly executed 
gt and delivered and so became a valid instrument 
: oe between the parties. Flohr v. Snyder ............. e 
arlotz establish or enforce a lost instrument, the execution 
ks 27) 22d material contents of the instrument must be 
f life proved by “clear” . “cogent “reasonably certain” 
te v and “convincing” evidence. Zuckermandel v. — 
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Fonaiapten ‘Gust Co, et al 
MALICIOUS ABUSE OF PROCESS 
The gist of this type of action is the use by the de- 

fendant of the processes of a court for an illicit 
and perverted purpose. Schneider v. Mueller . 334 
MALICIOUS PROSECUTION 
False imprisonment and malicious prosecution are 
distinct causes of action. Altana v. McCabe 
The gist of malicious prosecution is the institution of 
an action maliciously and without probable cause. 
Schneider v. Mueller 
In action for malicious prosecution of a civil suit, 
plaintiff must show he was arrested without cause 
or made to suffer special grievance other than 


ordinary expense of his defense. Schneider v. 
I cad cdncmasnsiainnecondcanmierawexnnunmas sews 334 
MAL-PRACTICE 
In Mal-Practice action against physician, negligence 
must be established by the expert testimony of 
other physicians. Hull v. Plume ................... 142 


In mal-practice suit against a physician, the relation- 
ship of physician and patient must be established. 
a geo es tc stare nd amsaaenleceless 

Held, non-suit proper where complaint alleged ex- 
press contract of hire and proofs showed treatment 
but failed to establish any agreement of hire. Young 
v. Crescente 

MANDAMUS 

Mandamus will issue to compel restoration of a position 
to one wrongfully removed therefrom but will not 
prescribe or delineate the duties to be performed. 


SN Ws MOI iso dndnas decankosnedsavebanieneoen 261 
MASTER & SERVANT 
Dismissal and demotions of public employees for rea- 
sons of economy and efficiency are entirely proper. 
NE i CRN 8155. ceonctetsenc toacunincensosanes 2 


In action for statutory penalty brought against a master 
for the unlawful act of his servant, the concurrence 
or assent of the master is not presumed, but must 
be shown. Zuest v. Ingra 

Under Federal Employees Liability Act burden is on 
plaintiff to show negligence on the part of the em- 
ployer and a casual relation between that negli- 
gence and the injury. Cowdrick v. Penn. 

MEDICINE 

Giving a treatment for a stated condition for which 
treatment is desired is practicing medicine. State 
Board v. Coleman 

MERGER 

The presumption of merger may be rebutted by proof 
of a clear intention that there should be no merger. 
Gimbel v. Venino 

When a mortgagee acquires the equity of redemption, 
the presumption in the mortgage interest is extin- 


guished by merging in the fee. Gimbel v. Venino .. 374 
MILITARY LAW 
The Administration of Military Justice, by Henry 
II os siainveca:uce dev pi&:tsa-ter mee kicks ook denies na eco ate nee 
Constitutional Limitations on Trials by Military Com- 
mbiasions Dy Tlavold TEagtath 6o.c occ. c ccc ccsswccsesees 237 
Legal Assistance in the Army by 
a, Ss, s,s IE apnea k acc done dente veanaae 277 


MOB VIOLENCE 
In action for injuries under mob violence statutes it is 
essential to plead and show the mob supposed the 
plaintiff to have been guilty of a violation of the 
law, or intended to exercise correctional powers or 
regulative powers. Hailey v. Newark 
In action against municipality for death under mob 
violence statutes it is essential to plead and show 
death was caused by lynching. Hailey v. Newark .. 
MORTGAGES 
Provisions of mortgage act requiring foreclosure of 
mortgage before suit on bond do not apply where 
the mortgage is no longer a lien on the land de- 
scribed therein at the time the suit on the bond is 
commenced. Bloomfield Heights v. Holland Associ- 
ates 
Provisions of R.S. 2:65-2 and 2:65-6 held not applicable 
to assuming grantee. Alexander v. Manza 
Mortgage made by wife and not joined in by husband 
is valid forecloseable lien on wife’s interest in the 
property. Kaffitz v. Clawson 
In order that an extension of payment agreement be 
binding it must be based on a good consideration 
but courts are alert to find a consideration. Krueger 
v. Mark 
Where a creditor accepts part payment of an install- 
ment, the unpaid balance of the installment will be 
payable on demand unless there be a valid agree- 
ment to postpone or an effective waiver or estoppel. 
Krueger v. Mark 
Under R.S.. 54:4-33, a mortgagor is entitled to credit 
against interest for taxes paid equal to the tax rate 
applied to the amount due on the mortgage, unless 
the mortgage provides otherwise. Arco Co. v. Haw- 
em OR eer er ererre er rrr ere rere re 262 
A mortgage on chattels affixed to realty so as to become 
fixtures, is a real estate mortgage. Arco Co. v. Haw- 
ene ae Se TI, BE is ors ns htc cs tee o cons vaas 262 
Grantor can only recover the amount of his actual 
damage or loss in a suit against a grantee on an 
alleged equitable assumption of a mortgage. Lang 
v. North Jersey Agency 
A purchase money chattel mortgage for a present ade- 
quate consideration given by a corporation while 
insolvent, held, under the facts, to be a valid lien. 
Havens v. Mohne Aero Engineering 
Where ther2 is a loss on a mortgage investment and the 
investment is sold for salvage after some period of 
time, the salvage will be apportioned between in- 
come and corpus in the proportion which the corpus 
bears to the unpaid interest due the life tenant. 
Fidelity Union v. Doyle 
In apportioning the proceeds of a defaulted mortgage 
between a life tenant and a remainderman, the rate 
of interest to be used in determining the income 
due will be such as is just and fair in the circum- 
stances. Fidelity Union v. Doyle 
The presumption of merger may be rebutted by proof 
of a clear intention that there should be no merger. 
Gimbel v. Venino 
Where husband and 
their interest as 
Venino 
Covenant in mortgage that mortgagee shall have right 
to receivershin on default by mortgagor is not bind- 
ing on the court. Pols v. The Strand, etc. 
Acceleration clauses are recognized and enforced in 
equity as a stipulation for a period of credit on 
condition. Pols v. The Strand. etc. 
Each and every condition in a mortgage is deemed to 
be separate and distinct. Pols v. The Strand, etc. 
MUNICIPAL LAW 
Any agreement whereby municipal officers would agree 
to delay enforcement of tax clajms on property 
upon which the taxes had become liens would be 
ultra vires. Secaucus v. Eichman 
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Dismissal and demotions of public employees for rea- 
sons of economy and efficiency are entirely proper. 
Salisky v. Garfield 

Refusal to grant request for adjournment of public sale 
held no abuse of discretion under facts present, 
where no offer was made to indemnify against loss 
of prior bid. Kufferman v. Addison ................. 69 

There is a presumption in favor of the good faith of the 

governing body and proof to the contrary must be 

clear and convincing. White v. Lakewood .......... 78 

In action for injuries under mob violence statutes it is 

essential to plead and show the mob supposed the 

~~. plaintiff to have been guilty of a violation of the 
w, or intended to exercise correctional powers or 

regulative powers. Hailey v. Newark .............. 
action against municipality for death under mob 
violence statutes it is essential to plead and show 

death was caused by lynching. Hailey v. Newark .. 

a suit to foreclose a tax sale certificate, the sole 

remedy is by strict foreclosure, and a sale to the 

highest bidder is unauthorized. City of Garfield v. 

WWM 52 sechclbcacugccgieiau sus tabu auhaskine nicous admis 
A public officer of a municipality must be a qualified = 

voter of the municipality and a resident of the 
municipality. Jacobsen v. Gardella 
The low bidder at an advertised competition for a mun- 
icipal contract acquires a status which entitles him 
to a fuli and formal hearing as to his responsibility 
and a distinct finding upon proper facts, before the 
contract may be awarded to another. Sellitto v. 
Cedar Grove, et al 
Under Chap. 28 P. L. 1907 as amended, a municipality 
had power to agree to dispose of sewage of an- 
other municipality through its sewage system in 
order to prevent pollution of the water supply of 
the first municipality. New Brunswick v. Milltown 249 
Office of City Counsel is not a statutory office in cities 
of the second class. Grenner v. City of Bayonne .. 
No liability for interest arises against a municipality 
until demand has been made for its payment unless 
it is otherwise agreed. Harper v. Atlantic City .... 
A municipality is not liable for injuries due to negli- 
gence on its part unless such negligence is the re- 
sult of active wrong-doing or results from per- 
formance of other than governmental functions. 
Fratello v. City cl MGW on ociccccccceccssccccences 
To justify an ouster from office the failure of duty must 
be substantial and intentional but need not be wil- 
ful. State ex rel Finnigan v. Miller ................ 
Township Board of Education resolution appropriating 
money, part of school fund, for transportation of 
pupils to and from parochial schools, held uncon- 
stitutional. Everson v. Bd. of Education, Township 
of Ewing 
Under R.S. 40:2-30 emergency appropriations may be 
made to meet a pressing need. Jamoneau v. Newark 373 
A municipal corporation is controlled by the same rules 
of the law of contracts as are individuals. Peejay 
Cer: We Cie OE TEI ona ovo cncnccseccdsnceeces 
In the interest of economy the head of a department in 
a Commission governed town may discharge an 
unneeded employee. Taaffe v Neil 

NEGLIGENCE 

Generally an owner or lessee is under no obligation to 
prevent surface water from flowing over a sidewalk. 
Millar v. United 
The scintilla rule does not obtain in this state. Stark v. 
SE TE pnts. prada setnack ps daantackionanwnnd 48 
As a general rule a passenger need not concern himself 
with the operation of the automobile nor issue 
warnings and directions to the driver. Falicki v. 
Commies TROvOPR GG. ois oc iiioscccnveccsececdasesaws 
Collision on rainy, foggy night, with rear of truck 
stalled on highway, with contradictory evidence as 
to position of warning flares, held to properly pres- 
ent jury question as to negligence and contributory 
negligence. Schappell v. Apex Express ............ 
A municipality is not liable for injuries due to negli- 
gence on its part unless such negligence is the re- 
sult from performance of other than governmental 
functions. Fratello v. City of Newark 
Negligence and causal relation must be established by 
probative facts from which they may be reasonably 
inferred; mere speculation is not allowed to do duty 
for probative facts. Cowdrick v. Penn R. R. ........ 337 
NEGOTIABLE INSTRUMENTS 
To constitute notice of infirmity in instrument or de- 
fect in title of person negotiating same, the person 
to whom it is negotiated must have actual knowledge 
of infirmity, or knowledge of facts that his action 
in taking instrument amounted to bad faith. B.A.C. 
TC, SE ardor oaacoceiesdleaceeeencint paras sewinete 17 

NEW TRIAL 

Court’s discretion to grant new trial will be exercised 
only where the verdict is evolved from passion, par- 
tiality, or prejudice and is clearly or palpably 
wrong. Kauderer v. McAllister Coal 
One defendant will not be heard to complain of the 
success of a co-defendant. Gille v. Tiedeman 

ORDINANCES 

Discriminatior. is a fatal defect in an ordinance. Craw- 
ETS sciineneniviensnacvanpehacidadinsuesn 10 

Boards of health may adopt reasonable regulations to 
safeguard and protect the public health. Potter v. 
WOE = ce aunddns sasenbaascidsusdbs ddckaskasadedadess 46 

Ordinance making any “loud, offensive or unnecessary 
noise” an offense held :nvalid as unreasonable if 
the word “or” is construed disjunctively. Baum 
v. Cooper 
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253 


278 


159 


166 


134 


173 


OP.A. . 

Issuance by O.P.A. of temporary suspension order for 
violation of ration order is not unconstitutional ex- 
ercise of judicial power since such order is remed- 
ial and not punitive. Perkins v. Brown 

PARENT & CHILD 

Where a parent transfers his entire estate to his child, 
equity places a burden upon the donee to show the 
donor had the benefit of independent advice. Al- 
paugh v. Alpaugh 

PAROLE EVIDENCE 

A written contract merges within it all prior negotia- 
tions and cannot be varied by parole evidence. 
nae. 6. Bent Bree (Gi. 006i sca0sscesccxetendisusiens 205 

PARTICULARS 

Demand for particulars must relate to the case of the 
party called upon to furnish them. Harper v. At- 
lantic City 

A bill of particulars is appropriate where justice de- 
mands that a party should be apprised of the mat- 
ter for which he is to be put to trial with greater 
particularity than is required by the rules of plead- 
ing. Clark v. Sherred ........cc.ccccssccccccecs cena oe 

Minute details of nature and extent of injuries need 
be given in bill of particulars. Foran v. Pu fe 
DGGE: © haicccccdsccccsdindvusdeaseumasssvabae steam 286 

(Continued on next page) 
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issue is joined. Weinstein v. Penn-Reading Sea- 
shore Lines 

The function of particulars includes limiting the adver- 
sary’s proof and gaining information as to what is 
going to be set up so that a defense may be prop- 
erly prepared. Weinstein v. Penn-Reading Sea- 
shore Lines 

PARTNERSHIPS 

There may be recovery against a limited partnership in 
® quantum meruit where the partnership receives 
the benefits from an unauthorized purchase of 
goods. Park & Tilford v. Vaux Hall Liquors .. 

A partnership is a separate employing unit and a sep- 
arate entity under the Unemployment Compensa- 
tion Act. Fenston v. U. C. C. 

PAYMENT 

In order 
binding it must be b 
but courts are alert to find a consideration. 
v. Mark 7) Sg a 

Time for payment may be extended or altered by 
parol agreement. Krueger v. Mark 

Where a creditor accepts part payment of an install- 
ment, the unpaid balance of the installment will he 
payable on demand unless there be a valid agree- 
rent to postpone or an effective waiver or estop pel. 
Krueger v. Mark . 

PAYMENTS OUT OF INCOME 

R.S. 2:32-179 authorizing orders to pay 
received from Federal government, 
tional. Bell v. Radford 


» PENSIONS 
Widow of State employee is only entitled to pension 
under RS. 43:14-37 if cause of death occurred while 
the employee was in the actual performance of his 
duty. O’Keefe v. Bd. of Trustees, etc. 
Pension and profit sharigg plans; reexamination re- 
quired, by Sidney A. Gutkin ... 
Widows of Sheriff's employees covered by R.S. 43:10 -60 
are entitled to the pensions provided by the stat- 
utes even though the county failed to create a pen- 
sion fund or to take deductions from salary there- 
for. Dahl v. Camden County } 
To apply for retirement presupposes being in service. 
Judson v. Newark Board of Works Pension Assn . 
Where an employee has two pension rights arising from 
the same service and accepts one, he waives the 
other. Judson v. Newark Board of Words Pension 
Assn, 
PLEADING 
The bar of the Statute of Limitations is a defense to 
be pleaded in the answer and not the basis of a 
motion to strike. La Rosa v. La Rosa ............-. 
Where in action for false imprisonment, malice is in- 
tended to be claimed in augmentation of damages. 
defendant is entitled to reasonabie notice of that 
fact. Atlanta v. McCabe ‘ 
In action against municipality for interest on 1 debt al- 
leged to be due, complaint must allege either de- 
mand for payment or agreement to pay interest. 
Harper v. Atlantic City wa 
The substance of any common or statute law of mother 
jurisdiction to be relied on in our courts must be 
set forth in the pleadings. Moskuwitz v. Public 
Service 
In action for deceit complaint must allege defendant 
lied, knew he lied, intended plaintiff to rely on the 
falsehood, plaintiff acted in reliance thereon and 
was thereby damaged. Freas v. Scott 
A complaint may be stricken as sham even though the 
plaintiff files an affidavit asserting the charges are 
true, unless he sets forth facts in support thereof 
so that the court can determine whether an actual 
factual question is presented. Kantor v. Grosman 
PLEDGES 
Assignment or pledge made prior an attachment 
takes precedence over the attachment. Fidelity Un- 
ion v. Guaranty Trust 
Ordinarily, the pledgee of corporate stock is entitled to 
receive dividends paid thereon, but such right may 
be reserved by the pledgor and may be waived by 
the pledgee. Federal Deposit v 
POLICE 
The retention of identification records of an arrested 
person after his acquittal or failure to indict rests 
in the discretion of the police. Fernicola v. Keenan 


POLICE COURTS 
Uniformity and New Jersey's Police Courts, 
Warren Littman Ser - 
PRACTICE 
An order directing defendant to make payments out of 
income is to be made by the judge granting the 
order for discovery. Young v. Stevens ‘ 
Court can and should, in proper case, order production 
and admission of documents present in the court 
room, though no subpoena or notice for the produc- 
tion thereof had been served. Wolff v. — 
Transit Co. 
Court can and should order. witness, who i is ; present in 
court, to take the stand and testify though he is not 
under subpoena. Wolff v. Capital Transit Co. ....... 
Lower court is obliged to explicitly carry out the terms 
and provisions of the remittitur. Murth v. Maier 
Appellate Court, in reversing a judgment, should not 
order final judgment unless the error found deter- 
mines the merits. Arenson v. Skouras 
Test for directed verdict is whether there is any testi- 
mony in opposition from which the jury can rea- 
sonably conclude that the facts sought to be proven 
are established. McMillan v. Mather 
It is the duty of the party applying for a continuance 
because of the absence of a witness to disclose what 
he intends to prove by the witness. Gall v. N. Y. & 
New Brunswick Auto Exp. ... 
Refusal to grant mistrial on ground party spoke to 
jurors held proper when it did not appear the con- 
versation related to the trial. Gall v. N. Y. & New 
SE Se SD, cc canncnccduceuahesasnnisecncas 
District Court can reopen judgment against a minor 
even after thirty days where the court had no 
knowledge of the infancy. La Salle v. Campbell .... 1 
Interrogatories may be used where the adversary has 
certain information, within his peculiar knowledge, 
which is necessary to help sustain the burden of 
proof of the party seeking the information. Nelson 
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Particulars may be granted in tort actions even after 
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to aac cnc cunsinnisdedcenseeebenanndns 118 
Judgment creditor may obtain order directing defend- 
ant to make payments out of income received as a 
retired Marine Corps officer. Bell v. Radford ...... 126 
Quo warranto is the exclusive legal remedy to try the 
title to an office. Duncan v. Bd. of Fire etc. Paterson 133 
Demand for particulars must relate to the case of the 
party called upon to furnish them. Harpet v. At- 
PE onccandncuuiahsindddndadnkurcastawenileadecns 150 





motion fo directed Prdict or non iy part) 


against whom the motion is made is entitled to 
have all evidence in his favor and all legitimate 


inferences to be drawn therefrom treated as true. 


Schappeli v. Apex Express 


One defendant will not be heard to complain of the 


, Success of a co-defendant. Gille v. Tiedeman 
In: suits by non-resident against multiple defendants 
separate security must be posted in favor of each 
defendant who demands it. Lawrence v. Commercial 
Cas. Ins. Co. 


Judgment must be perfected within a reasonable time 


after defendant's default. Kaplan t/a etc. v. Tomka 
On failure of plaintiff to file reply within time, court 
can enter judgment of non pros but cannot enter 
final — with prejudice. Ross v. Mallory 
RR RR aR a epee. SRR ie ve PPR Re Ne 
Filing of notice of appeal strips the infer rior court of all 
jurisdiction over the cause. Ross v. Mallory Corp. 
Judgment of non pros and judgment of non suit are 
not a bar to another action on the same cause. Ross 
v. Mallory Corp +e j re SE 
Respondent in Workmen's Compensation case, cannot 
on certiorari to Supreme Court after appeal by pet- 
itioner to Common Pleas, ask reduction in award of 
Bureau where he filed no cross-appeal in the Pleas. 
Jensen v. Kraft Cheese 
It is always the judge’s right to comment on ‘the evi- 
dence and such comment is not assignable for error 
so long as the ultimate decision on disputed facts 
is plainly left to the jury. State v. Harris ..... 
The failure to charge a proposition, though applicable 
to the facts. cannot be the basis of error without a 
request sc to charge. New Jersey v. Barts 
On motion and affidavits to strike complaint as sham, 
burden is on plaintiff to submit competent affidavits 
of fact to support the essential elements of his 
cause. Zable v. Prudential Insurance Co. .. 
Proffer of future proof to sustain aliegations of com- 
plaint is insufficient on motion to strike complaint 
as sham. Zable v. Prudential Insurance Co. 
As a general rule, certiorari will not be allowed until 
the remedies provided before statutory tribunals 
have been exhausted. Jamoneau v. Newark 
The proper remedy for any error or omission in a 
remittitur is by application to the appellate court 
for an amendment of such remittitur. Martindell 
Wy I, nincnis wadeeseccendccaatensinccdeeecsada 
Where men of ordinary reason ‘and fairness could not 
differ on the conclusion to be drawn from the evi- 
dence, there is no question for the jpry. Racanati 
v. Black Diamond . 
An appeal may be dismissed for lack of dilligence in 
its prosecution. Giordano v. Asbury ‘a 
interrogatory must be directed to some matter 
material to the issue. Lewis v. Penn-Reiding Lines 
The questions submitted to the jury must be within 
the issues raised and framed by the pleadings. 
Young v. Crescente 
The jury s consideration as to recommendation of life 
imprisonment is confined to the evidence. State v. 
Deegan 
Where two or more defendants are tried jointly before 
a struck jury, each defendant is entitled to his 
peremptory —— independently. State v. 
Deegan oe Riera Suwa , 
Statement by court that in his ‘ ‘observation” the mental 
age theory as to adults is misleading and practically 
useless, held within the court's right of comment. 
State v. Rodia 
Points raised and argued before the trial court on a 
rule for a new trial cannot be again considered on 
appeal from the judgment. Path v. Boehm . 
In the absence of anything in the record to the con- 
trary, a fact found by the trial court is presumed to 
rest on competent proof. Path v. Boehm ‘ 
Appellate court will assume a finding of fact that will 
support the judgment. Path v. hm 
Held, on facts, verdict was result of bias, prejudice. 
passion, or mistake, notwithstanding the fact that 
two juries have granted verdicts for the same par- 
ties. Mead & Kemble v. Wiley 
A complaint may be stricken as sham even though the 
plaintiff files an affidavit asserting the charges are 
true, unless he sets forth facts in support thereof 
so that the court can determine whether an actual 
factual question is presented. Kantor v. Grosman 
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Practice in Chapter XIII Proceedings, by Louis R. Gates 397 


PRACTICE OF LAW 
Preparation of tax returns by laymen 
PRETRIAL 
Glimpses of Federal Trials and Procedure by 
Grover M. Moscowitz ee ae 
PRICE CONTROL 
Good faith, in-itself, is not a defense to an action for 
damages for charging rent in excess of the maxi- 
mum rent permitted. Maitland v. Krieger ........ 
Landlord’s liability in damages for charging excessive 
rent runs from maximum rent date and not from 
date administrator fixed the maximum rental on 
the premises in question. Maitland v. Krieger 
State Courts have jurisdiction in suits for damages un- 
der the Emergency Price Control Act. Maitland v. 
CN. ser taup ste sateibcessss0eadesitands coKencwuceaka 
Price Control Act held not to supersede state Fair 
Trade Act. Helena Rubinstein Inc. v. Charline’s Cut 
Rate Inc. 
District Court has jurisdiction in suits by tenants to 
recover penalties for rental charges in excess of 
the ceiling price. Wutkowski v. Palutes 
Emergency Price Control Act held constitutional. Wut- 
kowski v. Palutes 
Each overcharge of rent is a separate violation given 
rise to a separate cause of action. Feder v. Stand- 
RRND cnx. ctsnidddscandinahdaceneanninceneeseeerdeerees 
Held, on facts, householder charged price in excess of 
ceiling for a used refrigerator and hence was liable 
for damages of three times the overcharge plus an 
attorney's fee. Autenreith v. Vliet 
Tenant is entitled to recover $50 for each month's over- 
charge of rent under the Emergency Price Control 
Act of 1942. Milner v. Wasserman 
District Coutrs have jurisdiction in suits by tenants 
against landlords to recover damages under the 
Price Control Act. Milner v. Wasserman 
PRINCIPAL AND SURETY 
Where a building contract provided that a part of the 
payment should be withheld until completion, a re- 
lease executed by a subcontractor in order to secure 
final payment to the general contractor, releases the 
surety on a public work bond. Brooks-Wright v. 
Maryland Cas. Co. : 
PRIVILEGE 
Absolute privilege of Judge in circulation of ape 
opinions, case comment 
PRIVILEGED COMMUNICATION 
The mere fact that motorman’s written statement is in 
possession of counsel does not make it a privileged 
communication. Wolff v. Capital Transit Co. ...... 
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ROCESS 

“Usual place of abode” means the place where < 
fendant is actually living. Atanasio v. Silverman 

The former residence of one in military service 
to be his “usual place of abode” immediately upo 
his induction and assignment. Kurilla etc. v. Roth 

“Usual place of abode” as meant in the statute provid 
ing for substituted service means the place wher 
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the defendant is actually living at the time of se, UDICAT: 
vice. Kurilla etc. v. Roth ... a ee eS » test of 
PUBLIC OFFICERS ye 
Title to a public office cannot be tried collateraily nil h: 
suit for salary. Pollak v. Borough of Wallington : La Rosa 
In a suit for salary brought by a public officer whoy judgment 
office is in dispute, there can be no recover) unrevers 
there have been no services rendered even thou & Door 
the officer was ready and willing to serve but wall,.. doctrine 
excluded. Pollak v. Borough of Wallington determin 
QUO WARRANTO idgment 
Quo Warranto is the excinsiwe legal remedy tl conclusit 
the title to an office. Duncan v. Bd. of Fire been rai 
Paterson Layth 
RAILROADS There equit 
Property owned sy railroad but not used fo ‘ eedings 
purposes is taxable by the local taxing is E lew, 
R. R. v. Kelly BR ee the issue 
Where property owned by railroad is : only partly Used” N.Y. S 
for railroad purposes, municipality may tax the por Yj 
tion not so used. Erie R. R. v. Kelly .... ‘ re a 
Claim of depreciation is a deductible item in as here deliv 
taining net income for purposes of railroad excis uivery 
tax even if such claim was not made te or fixe check r 
by the I. C. C. Norton, Trustee v. State Board +) Roebuck 
WO III 6 wo cccscnceesanaksosarecsbaes ie mepcceptance | 
Tax assessments change to railway tax accruals whe @ 
the validity of the assessments is finally adjud e chat 
cated or agreed to. Norton, Trustee v. State Boar Harri 
Se ES Ree ce ch 
REAL PROPERTY are 
An estate on condition is one created, enlarged, dimir es, = 
ished or defeated by the occurrence or failur« D. livery to 
some contingent event. Carpender v. City of Ne 7 08 
WII oh kis cacneuaaxwighacdscceuncucecs cans F peciegi 
To defeat a contingent estate, the event must happe J re be 
Schm 
and the grantor must have the right of re-entn = 
Carpender v. City of New Brunswick ........ Be lure wel 
In the absence of a limitation of time to perform a cor ae 
dition, reasonable time according to the thing t duty 
done, is implied. nati tenes v. City of New Brun } a 
ABP eae lacy ie te Se ee AO Se a 
Whether a condition is subsequent or precedent to th 4 aes 
vesting of an interest depends upon the intention ¢ : act “8 
the parties. Carpender v. City of New Brunswick Prise 
An estate on limitation is one originated by the use 
words of duration such as “while”, “during”, b st 
long as”. Carpender v. City of New Brunswick ‘ 
Capacity to make a valid contract of sales is not ee 
pendent on the holding of absolute tit'e and suc) the ben 
contract may be valid, if made in good faith an: goods. P 
without fraud or imposition upon the vendee. FreMBURITY FO! 
ME Shitcsdanbenancesnidekobenbns uits by 
A cloud or inchoate lien for the entire tax for the | su separate 
ceeding year attaches to property on the assessin: iefendan 
date, October 1. U. S. v. Edgewater, et als .... al Cas. 
The specific lien for taxes which accrues on DecembegifreNCES 
1 of each year reacts to cover the lands for h@Mmpocition < 
taxes assessed as of October 1 of the preceedin egal and ° 
per. UW. TO. TROON noe oon econ ccc ccacine' sion in 
Nothing short of payment will discharge the specifi forty 
lien for taxes. U. S. v. Edgewater .... ......... nd not | 
Where extraordinary repairs are necessary; to prese’\ RATE Mi 
property, the trustee for the remainderman mz, . nti 
be directed to repair. Savings Investment v. Litt! on * te 
A life tenant is bound only to make such repairs « ger Ain 
are necessary tc prevent waste. Savings Investmer ete 
De EE. Bax aces cesice pp dacle cenduneen de ores pe . 
The cultivation of lands is not of itself notice of = ponerse 2 
unrecorded interest. Hosier et al v. Great Note ——- 
MUN, fusGedeaennntotaiieascckees cancialae een ; ngs 
Possession of lands, to be effectual as notice of an ux A ION 
recorded interest, must be exclusive, uninterruptei |" Chan 
open, notorious and visible. Hosier et al v. Gre: Wie | 
te RRR EAI te ee AR A eae es — 
The notice of an outstanding but unrecorded dee App 
necessary to enforce same against a subsequenllE WALKS 
purchaser for value must be such as to indicas 3 an ol 
someone other than the owner of record has righ: liver 
in the premises. Hosier et al v. Great Notch Corp. © enan! 
An unrecorded deed is void as against a subsequez tain the 
purchaser for value without notice. Hosier et ; as inten 
in MED MI, 2. au ccedckecucseceescancda iangers 
RECEIVERSHIP 5S v. Unite 
Covenant in mortgage that mortgagee shall have righ 7Generally ar 
to receivership on default by mortgagor is n event s 
binding on the court. Pols v. The Strand, etc. 


Order for termination of receivership by sale and dis 
tribution of assets held proper since it does no 
appear the creditors can otherwise be paid. Tayler 
v. Phox Bus Co. 

REDEMPTION 

Right of redemption from tax sale conferred by RS 
34:5-54 upon “occupant or other person having z 
interest” in land sold for taxes may be exercise 
by a “tenant for years”. Hannold v. Cundey 

RELEASE 

Release to one or more defendants does not release tl 
other defendants unless the liability sued on was 
joint one. Alexander v. Manza ................. 

Where a building contract provided that a part of th 
payment should be withheld until completion, a r 
lease executed by a subcontractor in order to secu™ 
final payment to the general contractor, releases . 
surety on a public work bond. Brooks- pone 
Maryland Cas. Co. 

REMAINDERS 

Where a remainder is subject to no condition precede” 
it is a vested remainder though its enjoyment | 
postponed. Fidelity Union v. Guaranty Trust .. 

Devise to A for life then to B and his heirs, but if 
predeceases A leaving no issue, then to C and h 
issue, creates a vested remainder in B subject * 
divestment and a conditional limitation over to ( 
King v. First Natl Bank of Morristown 

REMOVAL OF CAUSES ‘ 

Order for Removal speaks as of the date of the Petitio: 
Grillo v. Ratmansky 

Service of process out of State Court after filing | 
Petition for Removal is invalid as far as the Fee 
erai Court is concerned. Grillo v. Ratmansky . 

On filing of Petition for Removal of action from Stat 
Court to Federal Court, State Court loses jurisdic 
tion. Grillo v. Ratmansky 


Executor or administrator has no power over real est3 
of testator or intestate and is not accountable fe 
rents in the Orphan's Court. Re: Estate of Puth 

REORGANIZATIONS 
Fees in Reorganization Procéedings, by Samuel Willis 
. (Continued on next page) 

















Millar v. 





CIFIC PERI 
Acts of part 
for the s 
vendor t 
Westerve 
An agreemer 
capable « 
e Chanc 
f wife i 
performa 
for. Apo! 
Chancery wi 
tract, the 
v. Kent ] 
Words “cold 
specific p 
A contract t 
in equity 
A contract t 
by a chi 
he was 1 
v. Hende 
cept in c 
specific | 
a husban 
__ing her \ 
Neither inde 
on acentu 
dower wi 
wife to 1 
Barber . 
Equity will 
plainant 
Struct the 
found it 
Specific perf 
evidence 
and eage 
~ tract. Ma 
The award . 
formance 
within th 
Borovsky 








where d 
silverman 









rvice cease VIN 

liately upo eptance of a check in payment for a cash sale does 
c. v. Roth sot preclude the seller from the right to reclaim the 
tute provid “hattel if the check is not paid. Sears Roebuck v. 





place wher 
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» test of the applicability of res judicata is whether 
‘he proof which would support the present case 













teraily would have supported the former case. La Rosa v. 
lington RE GRRE 3 oO CE I On RS! 80 
Ticer wi judgment is res judicata only so long as it remains 
recover) unreversed. Natl House & Farms v. N. Y. Sash 
ven thougi a is coe antbnaie cor cincigee ad daaadonceaaaneaee 139 
ve but will,. doctrine of res adjudicata applies to quasi-judicial 
ton determinations. State ex rel Finnigan v. Miller .... 310 
udgment in a prior litigation between the parties is 
edy to tr ‘conclusive on all issues which were or might have 
f Fire e been raised in that litigation. ee Co. 
ee eer . 
here equity entertains a bill but stays further pro- 
for 2% eedings thereon pending the outcome of an action 
istrict. E at law, the judgment at law is not res judicata of 
the a raised in equity. Natl House & Farms v. 
ict. Beat” © & “Sees 139 
ax the por 
re delivery is made and check is given in pay.nent. 
coal ex | livery in contingent and title does not pass if 
te or fixe C vheck is not paid when promptly emnageenie Sears 
wate ee Pee OA eat aks 77 
e Board R 
nce of a check in payment for a cash sale Coes 
ccna wis t preclude the seller from the right to reclaim 
lly adjud « chattel if the check is not paid. Sears Roebuck os 
state Boa RRR De eee tee tse g eee 77 
% i: ice charge made on credit sales in good faith and 
for the purpose of circumventing the usury 
sed, dimi ‘ ws. is legal. Kresge Vv. Levine Dili elias iad ates 269 
Solhnce -? y to a carrier is delivery to the buyer but, 
ty of Neil less otherwise authorized by the buyer, the seller 
ist make such contract with the carrier on behalf 
aie he buyer as may be reasonable. Semler & Gaims 
nines Soo 285 
f re-entry of seller to procue adequate insurance from 
laDiyaey> arrier on behalf of the buyer is a breach of 
orm ac 2 : - : 
thing t: duty which entitles the buyer to treat it as a 
low Tun delivery in the event of loss of the merchan- c 
‘ se. Semler & Gaims v. Schmicker ........... 285 
jent an i t to make a valid contact of sales is not depend- 
ntention ¢ on the holding of absolute title and such con- 
unnateh ; ct may be valid, if made in good faith and with- 
3 t fraud or imposition upon the vendee. Freas v. 
the _ > ott F . 339 
core r : bet recovery “against a limited partnership | on 
Se ae i al sciuaiaas meruit where the partnership receives 
an a the benefits from an unauthorized purchase of _s 
faith al goods. Park & Tilford v. Vaux Hall Liquors . 
idee. Fred RITY FOR COSTS 





kere 1its by non-resident against multiple defendants 
ow the su separate security must be posted in favor of each 
> assessin; lefendant who demands it. Lawrence v. Commer- 
_ es al Cas. Ins. Co. 
Decembe TENCES 
ds for h sition of sentence 48 days after conviction held 
preceedin egal and valid. Re: Matter of James I. Hardman 
tet eees > sion in R.S. 3:192-1 that shall be sentenced with- 
he spe forty five days after conviction held directory 
teeeee id not mandatory. Re: Matter of James I. Hardman 
_— RATE MAINTENANCE 
AN | MAW if entitled to separate maintenance where she is 
tv. Litty ving apart from her husband with his consent or 
repairs 3 yuiescence. Armour v. Armour ........... 
investmen ce to wife for separate maintenance should be 
tear ficient to enable her to live according to the scale 
ice of Bs hich she was accustomed with proper regard to 
eat Not husband’s means. Armour v. Armour 
of 7 o A ATION AGREEMENTS 

Chancery will consider an agreement for support 


it will not grant specific 
an action there- 


vife in fixing alimony, 
formance of such agreement in 
Applegate v. Applegate 


an obligation is undertaken and not abandoned 
divert the water the law charges such owner 
enant with duty to use reasonable care to main- 
iin the facilities to the end that they will function 
as intended and so protect users of sidewalk from 
ngers of ice formed by escaping water. Millar 
United 





ave rict /Generally an owner or lessee is under no obligation to 
or is n : event surface water from flowing over a sidewalk. 
etc. t RT i NE + cd ade cbc hk naccs Gage enann mundane cine 


“RS & SAILORS 

former residence of one in military service ceases 
» be his “usual place of abode” immediately upon 
his induction and assignment. Kurilla etc. v. Roth .. 


CIFIC PERFORMANCE 
i by ROW ac. . a 





: of part performance by the assignee of a contract 
having 2 for the sale of land may be sufficient to entitle the 
exercise ndor to specific performance against the assignee. 
ley rr rrr rr rrr 


greement which is ambiguous and uncertain is not 
apable of being enforced. Weiss v. Max 
ile Chancery will consider an agreement for support 
f wife in fixing alimony, it will not grant specific 


us 


elease 
on was 4 yw} 


art of thy performance of such agreement in an action there- 
ion, a TF for. Applegate v. Applegate ..................e008 : 
to secu™@§ Chancery will not decree specific performance of a con- 
leases the tract, the terms of which are uncertain. Act Photos 
Wright 5 TEI, 55. gen Soliton. nsec a te evbslalardap omar eae bw aa 
Words “cold season” and “heat” held too uncertain for 

_ specific performance. Act Photos v. Kent Parking .. 
precece"@ A contract to make a devise or bequest is enforceable 
yment n equity. Hendershot v. Hendershot ............... 
ust .. A contract to make a devise or bequest is enforceable 
but if by a child for whose benefit it was made though 
> and h he was not a party to the agreement. Hendershot 
ubject 5 S,, CN - 22554... ou neniceekaanbanemnichinccane ones ia 
ver to ‘@) Except in cases of noticeable collusion or decepticn 
teeeee specific performance will not be decreed against 
: a husband whose wife refuses to sign a deed releas- 
Petitio-, ing her dower right. Bondarchuk v. Barber ...... 
-..+++:+ @ Neither indemnity nor abatement should be decreed 
filing © on aceount of ar. outstanding inchoate right of 
the Fee dower unless it is shown the vendor induced his 
asky wife to refuse to join in the sale. Bondarchuk vy. 
om Sta! RINE su Cans) Satta Jageselnbge eeaderernemie eis «c's 
jurisdicg§ Equity will not grant specific performance to a com- 


plainant who Las endeavored to repudiate and ob- 
struct the performance of the contract and has since 
found it expedient to recant. Mayo v. Borovsky . 
Specific performance will not be granted unless it is 
evidence the suitor has been ready, desirous, prompt 
and eager to fulfill his obligations under the con- 
tract. Mayo v. Borovsky ......--+--+++-.00...8is =. 
The award or denial of the remedy of specific per- 
formance of a contract for the sale of land rests 
within the sound discretion of the court. Mayo v. 
Borovsky 
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STATUTE OF FRAUDS 


A resolution of a City Commission, signed by the Com- 
missioners is a sufficient note or memorandum to 
satisfy the Statute of Frauds. Peejay Corp. v. City 
of Newark 

STATUTES 

Words employed in a statute are given their ordinary 
and natural meaning, significance and _ import. 
Schulz v. State Bd. of Educ. 

Where a general act and one dealing with a subject 
specially conflict, the one which deals specially 
must control. Bruckner v. Giannini 

While the 1937 Revision is a wholly independent enact- 
ment, provisions therein not inconsistent with prior 
laws, shall be construed as a continuation of such 
laws. State Board v. Coleman 

When a later statute omits words of limitation previ- 
ously included in the law, such omission is mean- 
ingful and was done with full knowledge and ap- 
proval of its effect. New Jersey v. Barts 

A statute should be construed prospectively unless the 
legislature clearly showed its intention that it be 
retrospective. Schmid v. Mayor of Carlstadt 

STOCKHOLDERS 

Liability of holders of unpaid stock of insolvent corp- 
oration is to pay only so much as is needed to 
satisfy the corporate debts and administration ex- 
penses. Merola v. Fairlawn 

Assessment against stockholders on unpaid subscrip- 
tions is a judicial proceeding and must be based 
upon proper proofs and evidence. Merola v. Fair- 
BR os cca rains neu Che anneeasabat koamnenonanenrreee 

Where complainant’s stock ownership is directly in 
issue, court will not order interrogatories or other 
relief until his ownership is determined at final 
hearing. Bernstein v. Sherman 

STOCK TRANSFERS 

Assignee, in due form, for value and without notice, is 
entitled to proceeds of shares of B. & L. stock as 
against one having only an equitable claim thereto. 
Paquannock vy. Pritchard 

Certificates of shares of a B. & L. may be transferred 
only by delivery of the certificate with an endorse- 
ment thereon or by delivery with a separate written 

— by the owner. Paquannock v. 


assignment 
Pritchard 
SURETYSHIP 
An assuming grantee is not a surety but an individual 
ome for the benefit of the mortgagee. Mor- 
WO CMT os aca casconendnaoarseds sectors onsee cones 
TAXATION 
Voluntary 
ment, 1 
readjusted taxes 
sey City 
long as the government retains legal title to real 
estate as security for payment of any part of the 
purchase money, or to secure performance of other 
conditions of the grant or sale, the land is not sub- 
ject to taxation by the state. ABR v. Newark 
Debts secured by mortgages covering real estate in this 
State owned by the debtor are not deductible from 
debtor’s personal property assessment. Finnegan 
v. State Board of Tax Appeals 
Equitable interest of State’s vendee of real estate may 
be taxed by a municipality. State v. Tilton 
City may enforce its tax lien against the equitable in- 
terest of the State’s vendee of real estate. State v. 
Tilton 
Tax Case Comments 
Attempts to avoid taxation through purchase of non- 
taxable property. State ex rel. St. Louis Union 
Trust Co. v. Hoehn, 173 S. W. (2d) 393 (1943) (Sup. 
Ct. Mo.) 


payment of taxes, based on a legal assess- 
s made at risk of payor to the extent of the 
for such year. Manhattan v. Jer- 


As 


the New 


Transfer in contemplation of death under 
Jersey Law, by William A. Moore 
In determining the value of land in a generally manu- 
facturing district it is customary to look at the 
oo of adjoining properties. Farmers Market 
State Board of Tax Appeals 
Sead y owned by railroad but not used for railroad 
purposes is taxable by the local taxing district. Erie 
R. R. v. Kelly 
Where property owned by railroad is only partly used 
for railroad purposes, municipality may tax the 
portion not so used. Erie R. R. v. Kelly 
Interest due on delinquent taxes is a part of the tax 
debt and a vested right in the State. Wilentz v. 
Hendrickson ee 
Tax assesments change to railway tax accruals when the 
validity of the assessments is finally adjudicated or 
agreed to. Norton, Trustee v. State Board of Tax 
Appeals 
Claim of depreciation is a deductible item in ascertain- 
ing net income for purposes of railroad excise tax 
even if such claim was not made to or fixed by the 
LC.C. Norton, Trustee v. State Board of Tax Ap- 
peals 
Insurance companies retaining proceeds of policies in 
trust pursuant to agreements, are not liable for es- 
state taxes on the proceeds of policies and are not 
obligated to reimburse the executrix for taxes paid 
on such proceeds. Marks v. Equitable Life Assur- 
WE icici eccadchaninad cesaeiadshags parcaiensteauraaes 
Real estate taxes create no personal liability against 
the owners of lands. U. S. v. Edgewater 
A cloud or inchoate lien for the entire tax for the suc- 
ceednig year attaches to property on the assessing 
date, October 1. U. S. v. Edgewater, et als 
The specific lien for taxes which accrues on December 
1 of each year reacts to cover the lands for the tax- 
es assesed as of October 1 of the preceding year. 
U. S. v. Edgewater 
Nothing short of payment will discharge the specific 
lien for taxes. U. S. v. Edgewater 
Exemption become effective only on the assessing date, 
to wit, October 1. U. S. v. Edgewater, et als 
An assessment for benefits and a tax sale certificate 
based thereon may be attached even after two years 
from the recording of the certificate is the assess- 
ment was void ab initio. Hudson Co. Park Comm. 
v. Kearny 
Levies of assessments for improvements are taxes. Hud- 
son Co. Park Comm. v. Kearny 
Publicly owned property used for public purposes is 
exempt from taxation. Hudson Co. Park Comm. v. 
Kearny 
Where the taxpayer has appealed to the State Board 
and has paid the tax he would be required to pay 
were his appeal sustained, the collector is excused 
from collecting the balance of the tax until the ap- 
peal is decided, and Chancery will meanwhile pre- 
vent a tax sale. Rice v. Newark 
TAX FORECLOSURES 
In a suit to foreclose a tax sale certificate, the sole 
- remedy is -by siriet foreclosure, and a sale. to the 
Biaiost bidder is unauthorized. City ‘of Garfield v. 
eier 
A lessor for 99 years. the lease being renewable for- 
ever and subject to termination upon violation of 
oe eve -. 
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covenants therein contained, is an owner whose 
interest appears of record within the meaning of 
RS. 54:5-96, and is not liable for counsel fees un- 
less served with notice as required in the statute. 
Tax Inv. Corp. v. Havens 
TAX LIENS 
Any agreement whereby municipal officers would agree 
to delay enforcement of tax claims on proprety upon 
which the taxes had become liens would be ultra 
vires. Secaucus v. Eichman 
TASALE 
Right of redemption from tax sale conferred by R.S 
54:5-54 upon “occupant or other person having an 
interest” in land sold for taxes may be exercised by 
a “tenant for years”. Hannold v. Cundey 
TENURE 
R.S. 18:13-16 providing for tenure for all teachers em- 
ployed for more than three out of any four con- 
secutive academic years, held applicable to substi- 
tute teachers as well as regular teachers. Schulz v. 
State Board of Education 
TORTS 
In action for injuries under mob violence statutes it is 
essential to plead and show the mob supposed the 
plaintiff to have been guilty of a violation of the 
law, or intended to exercise correctional powers or 
regulative powers. Hailey v. Newark. ............... 117 
action against municipality for death under mob 
violence statutes it is essential to plead and show 
death was caused by lynching. Hailey v. Newark ... 
Unauthorized suit in the name of another held action- 
able. London & Lancashire Ind. Co. of America v. 
Duner 135 F. (2d) 895 (C.C.A. 7th, 1943). ............. 157 


TRESPASS 
A trespass will not be enjoined where the right to 
possession is in question unless exceptional equities 
exist. Brown's Mills Land Co. v. Pemberton 
Equity will not try question of legal title or right to 
possession. Brown’s Mills Land Co. v. Pemberton 
TRIALS 
It is always the judge’s right to comment on the evi- 
dence and such comment is not assignable for error 
so long as the ultimate decision on disputed facts is 
plainly left to the jury. State v. Harris .............. 
Statement by court that in his “observation” the mental 
age theory as to adults is misleading and practically 
useless, held within the court’s right of comment. 
State v. Rodia 
TRUSTS 
Suit for enforcement of charitable trust may be main- 
tained by Attorney General, by a co-trustee or by a 
person having special interest in enforcement there- 
of, but not by a settlor or his personal representa- 
tive. First Camden y. Hiram...........0000s00c00c000. 
The effects of a power to revoke a trust, by Austin 
Wakeman Scott 
In the case of a felonious homicide of the testatrix by 
a devisee or legatee, legal title will pass to th mur- 
derer, but equity will Gecice that he or those who 
claim through him hold the property as consrtuctive 
trustees. Whitney v. Lott 
Any manifestation by one that 
trust for another. coupled with an intention to 
create a gratuitous trust, creates a valid passive 
trust. Eagles B. & L. v. Fiducia ... 
Where father subscribed to shares in his name as trus- 
tee for his five-year old daughter and intended them 
at the time as a gift to the daughter, a valid binding 
trust was created. Eagles B. & L. v. Fiducia 
A trustee can safely rely on counsel upon legal ques- 
tions which arise in management of the trust so 
long as they are within his powers. Re: Matters of 
United Comeinee Ti, G6 Ti. oes oiccsccsacscaszscns 
A trustee has a right and a duty to resist any attempt 
to remove him if he has a reasonable ground for 
defending the attack. Schindel v. Brenauer 
A trustee who defends an action to remove him, has 
the power to create a charge, equivalent to his 
own lien for reimbursement, in favor of another by 
whom the services are rendered. Schindel v. Bren- 
ET, bpp rcanaccdueasvinie ties choees dade sd sanaad 166 
A trust declaration is effectual though no > consideration 
passes to the settlor. Fidelity Union v. Parfner 
Unless a power to revoke is reserved, the settlor cannot 
revoke a voluntary trust except with the consent of 
all beneficiaries. Fidelity Union v. Parfner 
Intervivos trust for benefit of settlor during life and a> 
timately “to and among next of kin” held to indi- 
cate a reversion retained by the settlor. Fidelity . 
Union v. Parfner . 190 
Where the Orphans’ Court has already entertained. jur-- 
isdiction, the seizure of jurisdiction by Chancery 
is discretionary and normally evolves from some 
special cause or reason. Schaeffer v. Daniels 
Where Orphans’ Court has already entertained juris- 
diction over a trust and bill is then filed in Chan- 
cery to assume jurisdiction, Chancery will not, over 
objection, determine the question on order to show 
cause. Schaeffer v. Daniels 
Benefiiciary of trust can transfer his interest whether it 
is vested or contingent, present or future. Fidelity 
Union v. Guaranty Trust 
Trustee under will is entitled to commission on all cor- 
pus covered by the account. Re: Estate of John W. 
Sparks 
Commissions should be based on gross increase where 
trustee has made gains on some transactions and 
losses on others. Re: Estate of John W. Sparks 
Held, on facts, power to exclude children, carried im- 
plied power to exclude grandchildren. Fidelity Union 
v. Warren 
In furtherance of the settlor’s object, the court may 
enlarge or cut down a power contained in a trust 
deed as the case may require. Fidelity Union v. 
Warren 
In construing a trust deed the court aims to ascertain 
and carry out the settlor’s intent. Fidelity Union 
i, TRIN. inn 0a 8d coal eive aucdadsce dpeuae sa asouaeeeee 
A resulting trust cannot be enforced on the basis of a 
purchase price paid where the price was paid by 
one and the title taken by another in order to de- 
fraud the Government. Locatti v. Adornetto 
To compel a conveyance because of a resulting trust 
the complainant must prove his case by clear and 
convincing evidence. Locatti v. Adornetto 
In apportioning the proceeds of a defaulted mortgage 
between a life tenant and a remainderman, the rate 
of interest to be used in determining the income due 
will be such as is just and fair in the circumstances. 
Fidelity Union v. Doyle .................cceeceeees es 
Where there is a loss on a mortgage investment and the 
investment is sold for salvage after some period of 
time, the salvage will be apportioned between in- 
come and corpus in the proportion which cor- 
pus bears to the unpaid interest due the ‘life tenant. 
Fidelity Union v. Doyle 
(Continued on next page) 
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Where extraordinary repairs are necessary to preserve 
property, the trustee for the remainderman may be 
directed to repair. Savings Investment v. Little ..... 374 

While a sole beneficiary cannot be the sole trustee, one 
or more of several beneficiaries may be the trustees 
Savings Investment v. Little .........-++e-eeeeeeeees 374 

If a settlor reserves the power to control the trustee 
the latter is really not a trustee but an agent. But 
this rule does not apply when the settlor is himself 
one of the trustees. Savings Investment v. Little .... 

Testator devised his dwelling house together with his 
residuary estate to trustees “for the purpose of es- 
tablishing and maintaining a suitable home for the 
care and support of worthy white women, of un- 
questionable character, whose age is not less than 
50 years, and who were born in Salem County. Held, 
this is a valid charitable trust. Woodstown National 
Bank v. Snelbaker 

Testator directed executors to set aside a fund sufficient 
to pay up to $2,500 annually from the income there- 
of for the purpose of assisting a Cemetery Associa- 
tion to beautify and maintain its cemetery. Held, 
this is a valid charitable trust. Woodstown National 
Bank v. Snelbaker 

The mere fact that a bank account is stated as being 
in trust, is not sufficient to constitute a valid trust 
where the donor continues to exercise complete do- 
minion over the account. Passaic National Bank v. 
Taub 

To create a valid trust, the gift must be unequivocal 
and absolute and must be accompanied by a re- 
linquishment of dominion over the res by the donor. 
Passaic National Bank v. Taub 

Where the provisions of a trust are not clear, to gather 
the intent, resort should be had to the language 
used in the light of the surrounding circumstances 
existing at the time .of the creation of the trust. 
Commercial Trust v. Adeling 

J. N. in 1924 created a trust leaving the corpus of his 
death to his “next of kin according to the laws in 
force at this date’. Subsequently he adopted an 
adult son and a minor daughter. Held the adult son 
is not a beneficiary since there was no statute per- 
mitting the adoption of adults until 1925. Comiaer- 
ee EO IL cc ca ee sae ckabewnaneenecn eens 430 

When a class of beneficiaries is described as “next of 
kin” the class must be determined as of the death 
of the settlor unless the indenture plainly indicates 
otherwise. Commercial Trust v. Adeling ............ 430 

“Next of kin” cannot be determined until the death of 
the settlor or testator. Commercial Trust v. Adel- 
ENE FY 5 hn ER einer nae ... 430 

UNEMPLOYMENT COMPENSATION 

Under Act, Board of Review can review a claim on the 
record below without holding a formal hearing. 
Curtis v. Board of Review 

In action in District Court to recover payments made 
by plaintiff for employees of defendant under the 
Unemployment Compensation Act, the court can- 
not review the validity of the assessments made by 
the Commission. American Grocery v. A. & W. 
Wine 

An employing unit acquiring the status of an 1 employer 
under Sec. 19 (H) (3) does not thereby become li- 
able for contributions based on wages payable by an 
exempt predecessor unit. Re: Matter of Louis Wil- 
DE eh aat Rdduadeddunat tee tsahken Akeebeae Metohenne 

Corporate officers serving without pay and performing 
merely nominal functions are not to be counted as 
employees. Miller Auto v. Unemployment Compen- 
I CEO, g cncinenancaneesauennes 

Employees of a partnership may not be grouped with 
employees of certain of the partners in an entirely 
separate enterprise in order to make out a subject 
Geneeer, Pomebem ¥. T.. ©. Ge. occ i ccnccvescscsccctas 382 

A partnership is a separate employing unit ar id a sep- 
arate entity under the Unemployment Compensa- 
tion Act. Fenston v. U. C. C 382 

UNFAIR COMPETITION 

One who adopts a trade name and builds upon it public 
good will, acquires a property right therein which 
equity will protect. J. B. Liebman & Co. v. Leib- 
man 

Whether the use of a name is misleading must be re- 
solved from the standpoint of ordinary customers 
and a nice discrimination is not expected. J. B. 
Liebman & Co. v. Leibman ................ 

One who has some right to use of a name will never- 
the less be enjoined from using it if in using it for 
business he will lead the public to suppose they are 
dealing with another. J. B. Liebman & Co. v. Lieb- 

jaaaus 249 





374 


PEEL epee eT re ee rt Tere rT rr 285 


UNIONS 
A voluntary association may discipline or expel a mem- 
ber but must do so in accordance with the laws of 
the association. Walsh v. International Alliance .... 
Ordinarily, when disciplined, a member of a voluntary 
association is bound by proceedings taken within 
the association to which he assented by becoming a 
member. Walsh v. International Alliance ..... denseas 174 


USURY 
In suit by borrower to recover for overpayments on 
usurious loan, recovery can be had for usurious 
payments made within 6 years, though such pay- 
ments in themselves would not have constituted 
usury. Neuscheler v. See .............csccccccccccceee 117 
In suit by borrower to recover on usurious loan, bor- 
rower is entitled to recover only such payments as 
were made in excess of the total of the actual loan 
plus 6% interest. Neuscheler v. See ..............565 117 
A service charge made on credit sales in good faith and 
not for the purpose of circumventing the usury 
laws, is legal. Kresge v. Levine 
VERDICTS 
A scintilla of evidence will not support a verdict. Lori- 
ano v. Greenfield 
VOTING 
A voter can only vote in the district in which he actual- 
ly resides, that is, physically lodges and dwells. Ja- 


174 


269 


CE Si, CE cccdencGnckeeuetee dseaadtencdsqnnhe 237 
WAIVER 
Held, on facts, the question of waiver was one for the 
jury. Orlando v. Camden County ............-..e00+ 341 


The receipt and acceptance under protest of less than 
the statutory salary, does not as a matter of law, 
constitute a waiver. Orlando v. Camden County .... 341 

A waiver is a conscious, deliberate relinquishment 
of a known right. Orlando v. Camden County 

WAR BONDS 

Gift of war bonds made while insolvent is void under 
Bankruptcy Act and bonds become part of bank- 
ruptcy’s estate. Re: Matter of Armstrong ........... 39 

WARRANT OF ATTORNEY 
RS. 2:27-266 does not invalidate a warrant to ‘confess 
judgment included in a note but merely prohibits 
: cnty of Sutgeent Gare tn cur cowl, Coen 
Credit v. Powell, etal . 254 





WILLS 
When testator’s intention has been ascertained it will 
prevail over technical rules and words if it is not 
violative of any rule of law. Bottomley v. Bottom- 
» ley 
A benefi¢i iary who participates, in invitum, in proceed- 
ings for construction only, does not forfeit his be- 
quest, though will imposes forfeiture upon contest- 
ing beneficiaries. Bottomley v. Bottomley 
In instant cases, bequest to “Estate of GF.B.” held to 
be bequest to trustees of G.F.B. to be administered 
_ in accordance with G.F.B.’s will. Bottomley v. Bot- 
tomley 
Presumption of law is against intestacy and this pre- 
sumption is particularly strong where the subject 
involved is a residuary estate. Bottomley v. Bottom- 
ley 
Chancellor has power to and will effectuate the mani- 
fest intent of a testator if necessary by inserting 
omitted words, altering the collocation of sentences, 
or even reading the will contrary to its primary 
signification. Bottomley v. Bottomley 
Where in the will there is a blending of all property, 
real and personal, which is to be divided in five 
shares, the executor’s power to sell lands may be 
implied if testatrix intended her estate should be 
converted into money before distribution. Bostock 
Se. WHEN k cctcccdscsdeesseveardecens 
Provision giving beneficiary “the privilege of selecting 
any of my jewelry, clothing or furniture” construed 
to mean beneficiary may take such pieces of all 
three as she may choose, but not all. Siegel v. Sie- 
I SEE SS AERP A Bre Pon ey a Fores 145 
An agreement to make a will must be established by 
clear, cogent, convincing evidence. Hendershot v. 
Hendershot 
Competency to execute a will is a presumption of law 
and the right of testamentary disposition may be ex- 
ercised by one of low mental capacity. Re: Estate of 
Julius Heim 
Testimony of one charged with having exercised undue 
influence cannot be disregarded unless successfully 
contradicted or discredited by other evidence. Re: 
Estate of Julius Heim 
Test of competency relates to the time of the execu- 
tion of the will and burden of showing incompet- 
ency is on the contestants. Re: Estate of Julius 
I. ciacccnc cele dp aeesaenrnnseecan ase eauccen sc aaneenehs 231 
Where one occupying relation of trust prepares will for 
testator and benefit thereunder, burden is on him to 
show he exercised no undue influence. Re. Estate 
Julius Heim 
An executory devise contingent as to event and not as 
to a person, is devisable even though the event may 
not have happened. King v. First National Bank 
of Morristown 
An ar nt lity is a stated sum per 
unless otherwise directed. 
v. Mosher 
Annuities diz 
income is 


annum payable annually 
‘ ieee National Bank 


“ected to be paid are payable out of corpus 

insufficient, unles the will limits 
payments to those made out of income. Paterson 
National Bank v. Mosher 4 

Bequest to surviving children and “in the event any 
child shall predecease me” then to his spouse, held 
not to include the spouse of a child already dead ‘at 
the time the will was made. National State Bank v. 
NT Ge ED 500 oks na wennendacdtdindwcakenes Fenaake 350 


WILLS 
The prima meaning of terms cannot be rejected 
in favor of a larger construction without a clear in- 


facie 


dication of such a purpose. National State Bank v. 
ER I ni 25 550s0n banks rade bneRnaencnnte 350 
Words of futurity, like “shall” will not be read as ap- 
plying to the past unless necessary to effect the tes- 
tator’s obvious intention. National State Bank v. 
NINE Be D.. o ceicen decatewvenns dann aeaneeaceunsants 350 


If the language is not ambiguous and the intention is 
significant, there is no room for judicial construc- 
en ee Ti iS ccccencascdtedsancaccsescadas 

Courts are bound to regard words in their usual and 


most known signification according to their national 
and reasonable meaning. Palmer v. Palmer ..... ; 

The expression “my estate .. . herein” is a definite and 
explicit phrase conveying an inference of existing 
title or ownership in the maker, and intended to 
cover only property passing under the will. Palmer 
i ND. canes aviaantnntasianade nce basanceieasehawae 

Held on facts here present, certain specific devices be- 
came subject to payment of legacies when the es- 
tate was otherwise insufficient. Reed v. Schuh ...... 413 

In construing a will the language used is to be consid- 
ered in relation to the surrounding circumstances. 
Reed v. Schuh 

If a general intention be shown, by taking the will 
as a whole, any apparent inconsistency of language 
will be disregarded. Reed v. Schuh 


WITNESSES 


Court can and should order witness, who is present in 
court, to take the stand and testify though he is not 
under subpoena. Wolff vs. Capital Transit Co. ...... 61 

A party, called as a witness by the opponent, is not 
required to give expert testimony. Hull v. Plume ... 

The admission or exclusion of witnesses is within the 
court’s discretion even after the granting of an 
order excluding all witnesses. New Jersey v. 
Barts 

Whether an expert has qualified to answer propounded 
questions is in the discretion of the trial judge. 
Cowdrick v. Penn R. R. 

Where a witness has died during the pendency of a 
retrial, his testmiony at the former trial is admiss- 
able. State v. Hogan 


WORDS & PHRASES 
Lynching connotes the summary and illegal meting out 
of punishment of death upon one suspected of 
crime. Hailey v. Newark 
Term “bath house” held not to include or mean “barber 
shop”. Wilhelmsen v. Otis Elevator Co. ............. 145 
Abode is ones fixed place of residence for the time be- 
ing—his dwelling. Atanasio v. Silverman 
Forfeiture is a penalty for doing or failing to do some- 
thing, a loss by omission, neglect, or misconduct. 
Rankin v. Homestead Golf 
Abode is one’s fixed place of residence for the time be- 
ing. Kurilla, etc. v. Roth 
Extortion’ signifies the unlawful taking by an officer 
under color of his office, of anything of value that is 
not due him. New Jersey v. Barts ...............+++- 293 
The element of price or reward is inherent in the word 
“hire”. Miller Auto v. Unemployment Compensation 
Cem 5. «isi csacdatces ajgeiadhesntaecausttedeomies 


WORKMEN'S COMPENSATION, 


It is not_required that the person giving notice to the 
employer shall actually have witnessed the oceur- 
~ = rence. Korman v. Hygrade 


142 





The legal consequences of the aggravation of an old 
jury are not controlled by medical opinion. Silh 
BE Tis BN sin en ctcnsdnvediniaccddnesvccssstaing 

Burden of proof is on petitioner to show an industr 
agcident which is probable cause of the injur 
sued for. Macko v. Raritan Valley Farms ....... 

Held, on facts in the case, petitioner has not sustair 
the burden of proof required. Macko v. Raritan Vy 
PCIE: “Sidisia dnc a hein ome dagen anaes mil 

Application to the Bureau to vacate a judgment of 
missal must be made in the absence of fraud, m 
take or newly discovered evidence wihtin the tip 





fixed for appeal. Schaible v. Champenois & Co. ..g 


After award to employee is docketed in Common Pi, 
Court, he may apply to that court for relief aga 
his employer’s insurance carrier if the employ 
fails to make adequate and continuous compen 
tion payments. Cunningham v. Ashurst, et al .. 

Jurisdiction of the employer fixes jurisdiction over ; 
carrier who is bound by awards made ibn. 
employer. Cunningham v. Ashurst, et al ...... 

Notice or knowledge of the employer is imputed to y 
insurance carrier. Cunningham v. Ashurst, et al 

Held, proofs indicate employer had timely notice 4 
the employee suffered from an occupational disex 
Yurow v. Jersey Hat Corp. ............... 


The carrier insuring the employer when the emplo;. : 


ceases to work, because of an occupational dises 

is liable. Yurow v. Jersey Hat Corp. ........... 
Law court has no jurisdiction to entertain suit bax 
on agreement to pay compensation contained in for 
No. 4 of the Workmen's 
Zietko v. N. J. Mfrs. Cas. Ins. Co. . 
The Twilight Zone—A new theory of compensat; 
for maritime workers by Frank C. Latcham .... 
employee who is carried to and from his place 
employment as a privilege incident to his empl: 
ment with no deduction from his wages for s 
transportation, is considered to be a servant andr 
a passenger. Micieli v. Erie R. R. Co. 
employer who is subject to the provisions of : 
Workmens’ 
row his liability by any agreement with the e 
ployee. Micieli v. Erie R. R. Co................. 
The fact that a child’s parents are both alive does ; 

preclude him from being a 


An 


where the uncle actually contributed to the chil 
support. Wilken v. Shein’s Expres Co. ......... 
The test of dependency under the act is not legal ¢ 


pendency but factual dependency. Wilken v. Sheixl 


PNM, i556 cad asusecesscunedspisaae i kaoenws 
In absence of fraud or estoppel, 

missed on notice pursuant to R.S. 34:15-54 may n 

be reinstated. City of Long Branch v. Finn ... 
{njury by lightning is not compensable unless the ez 


ployment was such that it subjected the workma 


to a peculiar danger to which others in the local: 
were not subjected. Mixon v. Kalman ........... 
The continued payment of salary by the employer, pu 
suant to its policy to pay sick employees, and wit 
out any Gemand or request from employee, held n 
to constitute an agreement for compensation und 
RS. 34:15-51. Fischbein v. Real Estate ——— le 
WN adcb cuNuuhdvnshawn edad udunadedbabeds wa/eese dome 
Legislature has not provided for counse! fees for sé 
vices rendered in opposing a rule to open a judd 
ment in a Compensation case. Yeager v. Brow 
Ss Ns cana densi i aniete dtu eee x ee uta cae 
The Common Pleas may not award a counsel fee 
services rendered in successfully opposing an 
cation for a writ of certiorari in a 
case. Swift v. Von Volkum .’................000. 
Bureau cannot award costs or counsel fee unless th 
is a money judgment to support it. Yeager v. Brot : 
RE SEES A, OCC MIELE nee 
Held on facts, petitioner's skin disease and conditi 
arose out of and in the course of his employme 
and are compensable. Fierro v. 
Held on evidence, the facts do not adequately suppa 
the conclusion of the doctors as to increased di 
ability. Lemongelli v. Carlson Co. .............. 
While the Supreme Court has the duty 
dependent findings of facts, the concurrence of ti 
tribunals below is a persuasive circumstang 
Schmidt v. Atlantic Refining Co. ............... 
Where increased disability is proven it is chargeabl 
to the original injury unless some intervening it 
dependent cause is shown. Schmidt v. Atlantic R: 
fining Co. 


appl 


compensatid 


Bureau has exclusive original jurisdiction of all clain# 


arising under Section II of the Act. Zietko v. N. ! 
OE See eG Here 
Supreme Court does not have jurisdiction to enterta 
an action based upon an agreement (Form No. 4 
executed by the 


NL EN ao tearacnaaneses huts sats ee, ceed ee cys 
When the employment brings a greater exposure th: 


to which persons generally in that locality are ex 
posed, injury resulting therefrom, such injury dow 


arise out of and in the course of the employmen 
Kardos v. American Smelting .................. 
“Locality” as referred to in the rule regarding expos 
ure, is not limited to the interior of the plant or 
any particular part of the plant where the petitione 
was employed. Kardos v. American Smelting . 
Medical or hospital expenses are not chargeable agai 
the employer unless there was a demand and ar 











fusal to supply same, negligence in failing to suppl 


same, or peculiar circumstances. Kardos v. Amer: 
MU III Sy Saxon can Wein cc eee bacdatas cco 
Under R.S. 34:15-40, employer who paid compensati 
is entitled to recover out of proceeds of a suit 
the employee against a third party tort feasor onl 
the net amount of such payments to the employe 
after the payment of attorney’s fees and suit ex 
penses in the third party suit. Lucas v. U. S. Guar 
antee 
ZONING 
Owner of property which is operated as a non-conform 
ing use, may repair or restore the buildings bu 
may not extend the use. Meixner v. Newark ...... 


Building Superintendent does not have authority to is 





sue permit to increase nonconforming use. Meixne 


a RR aE ee SSL ESE ES 
Extension of non-conforming use made under buildi 
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‘ insurer pursuant to the recom 
mendations of a Referee. Zietko v. N. J. Mfrs. Cas 
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valid if it is a reasonable exercise of the zonin 


power. Repp v. Recorder of Atlantic City .........1 





The presumption is that zoning regulations are rea 
able unless the contrary.is shown. Repp v. Record 
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